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PART    II.      B  O  OK   JIL 


♦   T    I    T-   1.    B        I. 

•♦.♦.■  •  •  ' 

Omtomng  the  fiAje0 .  of  this  third  bookj  and  the  orden 

'  cbferved  in  it. 

« 

TH  E  civil  law&^  after  fettling  the  natural  me- 
thcxls  of  acquirirtg  property  mentioned  itt 
the  preceding  book,  have  found  it  necef- 
fary,  on  account  of  certain  circumftances,  to  allow 
poffeflbrs  a  kind  of  property,  or  another,  real. right ; 
though,  according  to  the  law  of  nature,  they  nave 
Only  a  perfonal  right,  (jus  perfonak.) 

.        .     5  ^ 

In  title  II.  we  (hall  treat  lof  thrtwigin  of  civil  pfo-* 
pcrty  {dominii  <ivilis)j  and  of  other  real  rigfts.  , 


.  in  title  HI;  (hall  be  fliown  how  the  civil  pr  srfvan* 
II  .'T  T?oiL  IT.  A  tageous. 
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tageous  property  is  acquired  by  a  leafe-holding,  (jk 

imphyteofi.) 

In  titk  IV.  ihall  be  explained  the  (ubjeA  of  fupcr« 
ficies  or  furfaces  {defuperfidt\  and  the  civil  or  advan- 
tageous property  which  arifes  from  them. 

S  5- 
In  title  V.  ihall  be  (hown  how  civil  property  is  ac- 
quired by  prefcription,  {de  ufucapione  et  pr^fcriptiime.) 

In  title  VL  we  (hall  explain  the  civil  property 
which  creditors  get  in  things  alienated  by  their 
debtor  to  their  prejudice,  and  which  they  nwy  rede- 
marid,  by  virtue  of  the  Paulian  adion,  from  a  poflcf- 
ibr  who  has  been  participant  in  the  fraud. 

S  7- 
In  title  VII.  Ihall  be  fhown  how  a  man  who  is  in  a 

eourfe  di  getting  a  thing  by  prefcription^  of  whick 
confequently  he  is  not  the  owner,  if  he  happen  to 
lofe  the  pof&fTion  of  that  thing,  is  neverthelefs  repu- 
ted its  civil  proprietor  {fro  domino  dvili)^  in  fo  far 
as  he  may  redemand  it  by  a  Publician  adion  from 
all  fuch  as  have  a  lefs  title  to  poflefs  it  than  his  own, 
(de  Pubticiana  in  rem  ailione.) 

« 

In  fine,  in  title  Vlll.  (hall  be  (hown,  that,  accor- 
ding to  tKe  civil  laws,  property  is  alio  acquired  by  in- 
veftiture,  by  delivery  of  the  portion,  by  a  teftamen- 
tary  fettlement,  and  by  other  methods. 
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TITLE        11. 

Cf  tie  eripn  of  civil  fropertj,^  (dominii  civilis),  and 

other  real  rights. 

FRom  a  principle  of  equity  the  Roman  laws  have 
reckoned  among  real  rights  feveral  things  and 
agreements  {negotia\  which  produce  according  to  the 
law  of  nature  only  a  perfonal  aAion,  and  have  attri- 
buted to  them  the  civil  property  (dominium  civile)^ 
ogjiny  other  real  right. 

I.  A  peribn  has,  for  example,  granted  the  civil  pro- 
perty in  matters  or  treaties,  in  virtue  of  which  the 
real  proprietor  of  an  eftate  yields  the  enjoyment  and 
ufe  of  it  to  another  for  ever,  or  at  leaft  for  a  very 
long  time ;  as  happens  in  agreements  which  grant  to 
another  a  right  of  leafe-hold,  of  furiace,  or  of  fief, 
&c.  (jus  tmpbyteufeos^  fuperfideij  &fr.^,  upon  an  eflatc 
which  belongs  to  us. .  Were  it  not  for  this  difpofition 
of  the  laws,  it  would  have  happened  that  a  perfon 
to  whom  fo  long  an  enjoyment  of  another's  fortune 
had  been  s;ranted,  would  not  have  been  able  to  de- 
fend him^lf  againil  fuch  as  might  have  difturbed 
him  in  the  po&flion  or  enjoyment  of  that  fortune^ 
nor  to  raife  againft  them  any  a^^ion,  even  though  they 
bad  entirely  robbed  him  of  it.  There  would  have  been 
no  other  remedy  in  law  but  that  of  having  rccourfe 
againft  their  author ;  that  is  to  fay,  againft  the  perfon 
from  whom  they  had  got  the  eftate  and  the  right  to  en- 
joy it,  and  to  raife  againft  him  a  peribnal  aftion,  either 
to  caufe  the  eftate  to  be  reftored  to  us  by  the  perfon 

A  2  wJio 
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wKo  has  difturbed  us  in  our  poifefllon,  or  to  yield  to. 
us  the  right  which  he  has  of  fuing  it  at  law.  All  tlus 
would  have  been  ftill  fubJeA  to  greater  difficulties, 
fupnij/fing  the  author  dead,  and  that  he  had  left  io- 
veral  heirs  very  diftant  from  each  other. 

To  prevent  fuch  conftifion,  the  laws  have  attribu- 
ted to  this  long  enjoyment  a  kind  of  property,  called 
civil  or  fiftitious,  (dominiumjive  utile  Jive  fi£lufn)y  grant- 
ing in  confequence  to  the  leafeholder,  to  the  perfon 
called  fuperjiciarius^  or  who  has  built  a  hoyfe  oi^ 
another*s  ground,  and  to  the  vaflal,  fc?c.  the  profitable 
claim  of  right,  (rei  vindicationm  utiUm\  by  which 
they  may  fuc  immediately  the  perfon  who  pccafions 
tlic  dilturbance,  and  redemand  their  civil  property, 
without  the  neceffity  of  ufing  the  perfonal  interven- 
tion of  their  author  or  guaranty.  This  is  the  rea- 
fon  which  the  Roman  laws  have  had  to  grant,  on  thi$ 
occafion,  a  real  at^^ion,  and  which  they  ha^vc  given,  i 
in  the  exprefs  terms  of  their  decifton  *.  ^ 

II.)  The  laws  have  xlecreed,  in.  tlie  fepond  placef^ 
a  kind  of  property  in  favour  of  certain  perfons,  or  of 
certain  caufes,  {in  favorem  perfotue  velcaufay}  for  ex- 
ample, in  favour  of  pupils,  of  minors  under  age, 
of  \i\o\x%  ufes,  of  foldiers,'  of  a  portion,  of  married 
women,  (in  favorem  pupilli^  minoris^  pia  caufa^  mUtis^ 
dotis^  Uicoris\  allowing  in  thefe  different  cafes  to  raife 
the  profitable  claim  of  right.  This  fort  of  property 
was  mentioned  in  the  title  of  claim  of  right. 

« 

*  L,  1,  ^  %,  De  fuperfie.ib.  Si  qois  enim  iil  fuperficici  ufa 
turbabatur,  aflion^  perfouali  ex  cooduAp  vel  emto  cum  domino 
agcre,  ct  dominus  cedere  fuas  a^Hones  fuperficiario  tencbatur : 
fed  longc  utilius  vifum  eft  (quia  melius  ell  poffidere  quam  in  per- 
fonam  cxperiri)  guafi  in  rem  adtionc  cxperin.  Atquc  idco  prxtor 
a^onem  realem  inde  dedit. 

§4. 


Pa^tII.    Boos  HI-    Title  If.         g 

.  in.)  The  laws  hav? ,  ia  the  third  place,  decreed, 
that,  in  certain  cafes,  ttie  real  proprietor  of  a  thifig 
fhoidd  be  deprived  bdf  his  right  of  property  as  a  pu- 
niflunent  of  his  frauds  an4  that  the  property  ffaould 
fall  to  him  wh9  had  no  right  to  the  thing.  For  e^- 
aqipk,  when  a  debtor  alienates  his  efiieft$,  pr  part  of 
th^m,  to  thp  prejudice  qf  his  creditors,  in  favour 
j3ii  a  third  perfon  who  is  in  connivance  with  him, 
'^the  laws,  in  punifhment  qf  fuch  a  fratid,  adjudge  to 
the  creditors  the  property  of  the  things  alienated. 

.§5- 
IV.)  The  laws  have,  in  the  fourth  place,  feigned 

and  obfervcd  fometimes,  from  a  principle  of  equity, 

a  right  of  property  in  cafes,  where,  by  the  nature  of 

the  affair,  there  was  no  obligation. 

It  b  from  a  principle  of  equity,  for  example,  that 

they  have  granted  the  Publician  aftion,  {in  rem  Publi* 

cianam.) 

•      In  faft,  one  who  poffefles  honcftly,  {bonafide\  and 

upon  a  juft  title,   a  thing  belonging  to  another,  and 

wno  has  confequently  a  right  to  let  the  prefcription 

of  it  run,  if  he  happen  to  lofe  poffeffion  of  it,  though 

un^uftly,   cannot  acquire  it  by  ufucapion. 

Ncverthclefe,  that,  by  the  unjuft  deed  of  a  third 

perlbn,   he  may  not  lofe  his  right  to  the  thing,  the 

laws  have  granted  to  him  the  real  adion  called  Publi- 

dona  in  rem  aSio,  againft  all  fuch  as,  in  order  to  af- 

fume  to  themfelves  poiTeffion  of  thing,  have  a  lefs 

title  than  his  own.     By  virtue  of  this  atltion,  the  pof- 

kSbrs  of  the  thing  are  obliged  to  reftore  it  to  him,  and 

confequently  to  put  him  in  a  condition  to  complete 

his  right  by  prefcription. 

V.)  The  laws  have,  in  the  fifth  place,  granted  to 

tellamcntary 
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teftamentary  heirs  and  legataries  a  right  of  property 
quite  unknown  in  the  law  of  nature,  but  founded  on 
the  allowed  ufe  of  wiUs.  The  civil  laws  have,  in 
confequence,  authorifed  heirs  to  fue  in  virtue  of  the 
action  called  bereditatis  petitio^  which  is  in  part  real^ 
and  derived  from  the  right  of  property,  luppofing 
that  the  heir  makes  with  the  defuoA  but  one  fingle 
perfon,  who  ought  confequently  to  continue  the  en* 
joyment  of  the  defunft's  right  of  property. 

To  fevour  teftamentary  fettlements,  they  have  like- 
wife  granted  to  the  legatary  a  claim  of  right,  befides 
the  perfonal  aftion  arifuig  from  the  wUl,  {adianem 
ferfonalm  ex  tefiamentg.) 

VL)  TheHaws  have  alfo,  in  the  fixth  place,  com-^ 
prehended,  from  a  motive  of  equity,  among  real 
rights  other  affairs,  which,  of  their  owo  nature, 
would  have  produced  only  a  perfonal  a&ion,  by  which 
pofleflbrs  have  been  allowed  to  ufe  all  re^  rights,  ex  • 
ccpting  that  of  property. 

For  this  reafon,  fcrvitudcs  {fervitutei)  have  been 
reckoned  among  real  rights.  For  the  ufe  of  a  fcrvi- 
tude  being  evidently  to  turn  to  the  advantage  of  a 
third  party,  or  of  his  grounds,  the  perfoo  who  had 
the  right  of  fervitude  muft  have  the  right  of  raifing 
a  real  adion,  againft  all  fuch  as  fhould  difturb  him  in 
the  exercife  of  that  fervitude.     See  above,  §  i. 

§8, 
VII.)  It  is,  in  the  feventh  place,  from  the  fame 
principle  of  equity,  that  the  laws  have  reckoned  a 
pledge  and  a  mortgage,  or  hypothec,  {pignus  et  hypo- 
tbecam\  among  real  rights,  and  have  granted  to  a 
creditor  a  real  aftion,  which  provides  better  for  his 
fecurity,  and  allows  him  to  redemand,  in  his  own 
name,  the  thing  engaged,  without  the  neceffity  of 
applying  to  the  perfon  who  laid  it  in  pledge. 

§  9. 
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Vni.)  In  fine,  it  is  alfo  from  a  motive  of  equity, 
that  the  laws  have  even  allowed  to  perlbns  who  have 
onl^  a  perfonal  aftion,  to  mfe  it  agaiuft  any  pofleflbn 
Of  this  nature  are  the  adions  called  V»  rem  fcripu^ 
dflioflg  which  is  the  a&ion  quod  metus  caufd,  for  the 
reaibn  ezpnefled  in  the  law  itfelf,  that  a  man  on  whoin 
violence  is  committed  is  fo  frighted  and  terrified,  that 
he  fcarcely  fixs  the  perfon  who  puts  him  in  fear,  and 
that  it  would  confequently  be  unjuft  to  oblige  him  to 
rcftrid  himfelf  to  the  very  perfon  of  the  robber,  whom 
he  does  not  know  *« 

Among  thefe  a6tions  are  alfo  reckoned, 

The  a&on  of  exhibition,  {ad  exbiiendum) ;  for  to  be 
intided  to  claim  a  thing,  a  man  muft  be  afiured  that 
the  perfon  whom  he  wants  to  fue  poflefies  it,  and  one 
ca^  come  at  this  afliirance  only  by  means  of  an  exhi- 
bition  of  the  thing. 

The  adions  called  noxales ;  becaufe  thefe  adions 
bzvc  not  fo  much  in  view  the  owner  of  the  animal 
as  the  animal  itfelf  -f . 

The  adion  de  aqua^  ^c.  arcenda ;  becaufe  no  perfon 
can  remedy  the  inconveniencies  which  waters  occafion, 
but  the  pofleflbr  of  the  fubjed  %. 

In  fine,  interdids ;  becaufe  nobody  can  (how  that 
he  poflefles  a  thing,  nor  reftore  the  poiTeflion  of  it, 
unJefs  he  poifefs  it  in  fad  ||. 

Thefe  adions  are,  and  continue  perfonal,  having 
the  efi^ed  of  real  rights  only,  in  fo  far  as  they  may  be 
raifed  ^ainft  any  pofTeflbr  of  the  thing  itt  queftion. 

^  X.  14.  4  $.  ^od.  met.  cauf.  ibi :    Nfam  cam  mettis  haWt  in, 
ie  ignonndam  propter  mentis  trejndationem  pnefcntu  vel  futuri 
pencoH,  (/.  i.ff,  eod.),  merito  quis  non  adftringitur  ut  deitgnet 
qus  el  vim  vel  metam  adhiboity   &c. 

t  L.  I.  $  12.  Si  quadr.  paup.  I.  7.  $  i#  Damo,  inf. 

i  L.  I.  $  12.  de  aqoa  et  aq.  plan 

II  L.  I.  §  3.  C  xnterdift. 

TITLE 
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TITLE        III. 

Vf  the  method  of  acquiring  civil  property  by  emphyteufi^ 

or  a  long  leafe. 

{De  jure  empbyteutico.) 

BY  cmphyteufis  is  underftood  cither  the  long  leafe, 
{contr(iSus  empbyteiaicus)^  or  the  leafehold-righr, 
(jus  en^byteuiicum.) 

S  2. 
Emphyteufis,  or  a  long  leafe,  {coniraSus  empbyteu- 
ticus\  is  a  contrad  completed  by  the  confent  of  |he 
contrading  parties,  {contraHus  conJenfudis\  by  which 
the  proprietor  of  an  heritage  promifes  to  another  that 
he  will  allow  him  the  full  enjoyment  of  it, ,  on  condi- 
tion that  he  ihall  maintain  and  improve  it,  and  pay 
^iia  a  certain  yearly  rent,  as  an  acknowledgment  of 
^b  right  of  property.  Thereby  a  man  to  whom  a 
leafchold-right  was  promifed,  obtains  only  a  perfonal^ 
a^ion^  {aSionem perfonalem.)     See  below,  §  15.  ^ 

But  when  the  proprietor  of  the  heritage  has  deli- 
vered in  confequence  to  the  leafeholder,  the  latter  ac- 
quires by  that  delivery  a  real  right,  which  is  called  the 
advantageous  property,  {dominium  utile,)  The  reafon 
of  this  has  beeh  feeu  in  the  preceding  title.  See  §  15. 

§4- 

Emphyteufis  differs,  in  the  firft  place,  from  a  leafe 

on  a  quit-rent  in  this,  that  he  who  grants  to  another 
an  heritage,  with  the  burden  of  paying  a  certain  quit- 
rent  (pro  cenfu)y  transfers  to  him  the  real  property  of 

it; 


I^ART  IL     BcwK  III.     Title  IIL     ,    9 

k  •,  and  by  cdnfequence  this  laft  pays  the.  quit-rent  to 
the  fuperior  of  an  heritage,  which  belongs  to  himfelf 
in  property. 

The  effefi:  of  this  difference  is,  that  the  owner  of  the 

heritage  fubje<^  to  a  quit-rent  may  alienate  it  without 

the  confent  of  the  preceding  proprietor,  and  that  he 

does  not  lofe  his  property  for  having  negleded  to  pay 

its  quit-rent. 

Emphyteufis  differs,  in  the  fecond  place,  from  lea* 
&ng|  or  letting  out  for  farm,  in  this,  tliat  the  yearly 
rent  for  which  the  leafeholder  is  bound,  is  not  paid  a< 
in  leafing  or  letting  out  for  farm,  for  the  enjoyment 
\of  the  fubjed  or  heritage,  but  in  acknowledgtnent  of 
the  righx  of  property,  {dominii  tUths)^  which  is  the  ef^ 
fence  of  the  emphyteufis.  Befidqs,  leafe^  for  farm 
are  contrived  ufilally  but  for  a  few  years ;  and  confe- 
qucAtly  the  reaibn  which  onade  the.  emphyteufis  to  be 
included  in  real  rights,  does  pot  take  place  with  re« 
^&  CO  them. 

In  a  doubtful  cafe  an  agreenaent  would  he  reckon- 
ed a  leafe  for  farm,  unlefe  the  word  empbrffpifis  were 
txprelled  in  the  writing,  in  which  cafe  it  would 
fee  a  real  emphyteutical  contraft  or  long  leafe ;  even 
thoupih  it  were  ftipulated,  that  the  yearly  rent  Ihould 
be  paid  in  proportion  to  the  fruits,  or  though  the 
agreement  were  made  but  for  a  fliort  time. 

Emphyteufis  differs^  in  the  third  place,  from  a 
contra^  executed  with  regard  to  the  right  of  furface 
or  fuperffcies  (de  fuperficie)  in  this,  that  the  leafe- 
holder may  emoy  the  grounds,  plant  trees  and  vine- 
yards upon  them,  fow  them  and  reap  the  fruits ; 
whereas  one  who  is  czWed  fuperficiariusy  and  builds  oi^ 
another  man's  ground  ca^i  only  difpofe  of  the  furface, 

VoL.IL  B  §7. 
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In  fine,  ^mphyteufis  differs,  in  the  fourth  place, 
from  ufufruft  in  this,  that  the  ufufruftuary  acquinrs 
the  civil  property,  {dominium  civile),  and  has  the  en- 
joyment of  a  fubjeft,  without  paying  a  yearly  rent 
for  it. 

§8. 

The  right  of  emphyteufis,  or  a  long  leafe,  goes  to 
all  the  heirs,  not  excepting  the  teftamentary,  but  not 
to  Angular  fucceffors,  (fucceffbfes  Jingulares) ;  which 
takes  place  with  irelpeft  to  all  eftates,  both  ecdefiafti- 
cal  and  fecular. 

This  rule  however,  admits  an  exception, 

I.)  When  the  emphyteufis  or  long  leafc  is  con- 
traded  in  favour  of  a  family,  in  which  cafe  only  the 
members  of  the  family  fucceed  to  the  emphyteutical 
or  leafehold-eftate,  namely,  the  defcendants,  afcend- 
ants,  and  collaterals,  in  the  order  of  their  degrees, 
(juxta  ordinem  gradus.) 

2.)  When  the  emphyteutical  eftate  w^  granted 
only  to  tlie  leafeholder  and  his  children,  in  which  cafe 
dnly  the  defcendants  of  both  fexes  fucceed  to  it. 

§  9- 
Emphyteufis  is  completed  by  the  confenf  6f  the 

^wo  parties,  without  the  necefllty  of  a  written  con- 
traft ;  neverthelefe  this  precaution  would  ferve  to  fa- 
cilitate the  proof  which  muft  be  brought,  if  one  of 
the  parties  happen  to  deny  all  the  contraft,  or  any  of 
ixs  cl^ufes  or  conditions. 

§   10. 

One  may  acquire  right  to  any  enlphyfeufis  or  long 
fcafe  by  a  teftamentary  fettlement,  or  by  prefcription, 
on  paying  a  yearly  rent  of  atti  heritage  to  its  proprie- 
tor, and  poflefling  ten  years  when  parties  arc  prefent^ 
and  for  twentjr  years  when  abfem,  fairly,  {kona  fide\ 
and  on  a  juft  title^  or  othcrwife  for  thirty  years. 

%  IK 
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.     %  II. 
Ao  heritage  is  uilially  given  on  an  emphyteufis  for 
fevcral  years.     Ncvcrthelefs,  it  may  alfo  be  given  on 
an  emphyteufis  for  a  fhort  time :  for  the  nature  of  the 
agreement  is  not  thereby  changed,  which  confifls  in 
cauiiAg  the  yearly  rent  to  be  paid  in  acknowledg- 
ment of  the  right  of  property,  and  not  under  the  title 
of  hire  or  recompenfe,  which  comes  in  place  of  the 
enjoyment  of  the  heritage ;  whence  it  follows,  that  an 
emphyteutical  leafe  does  not  become  a  leafe  for  farm, 
becaufe  contraded  only  for  a  few  years.     See  above, 

%  12. 

It  is  eflential  to  an  emphyteufis,  that  a  yearly  rent 
be  paid  in  acknowledgment  of  the  right  of  property, 
{canonem  in  recognitionem  dominii,)  This  rent  may  con- 
fift  dther  in  ready  money,  (even  though  it  were  but 
one  feningor  one  groat),  or  in  other  things,  in  fruits,- 
in  provifions,  for  example^  in  a  wilpel  of  oats,  in  ten 
pairs  of  capons,  f^c. 

The  rent  which  a  leafeholder  is  to  pay  can  neither  be 
raiied  nor  lowered  on  any  pretext  whatfoever  •,  a  man 
cannot  then  demand  an  abatement  or  difcharge  of  the 
rent,  under  pretence  that  the  year  has  been  bad,  that 
the  hail  occafioned  much  lofs,  6?^.  The  emphyteu- 
tfcal  leafe  cannot  even  be  broke  on  account  of  ani 
enormous  wrong,  {pb  UJionem  enormem.) 

S  14' 
The  leafeholder  is  obliged  to  pay  the  rent  in  the 

place  where  the  contraft  was  executed, 

S  15-   . 
The  cffeft  of  an  emphyteutical  leafe  with  refpcdb 

to  the  leafeholder  is, 

I.)  That  he  acquires  by  the  emphyteufis  a  perfonal 

adion,  called  aSio  empbyieuticariaj  by  which  he  may 

B  2  ,  fue 
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fae  the  peribn  who  gave  him  the  heritage  on  emphy- 
teufis,  to  oblige  him  to  deliver  it  agree^le  to  his 
promife  to  that  purpofe.     See  above,  §2. 

2 . )  That  he  obtains  after  delivery  of  the  heritage 
a  real  rie'ht,  which  is  called  the  advantageous  proper- 
ty, (dominium  utile\  by  virtue  of  which  he  acquires 
the  right  to  fue  at  law,  to  receive  and  enjoy  the  fub- 
jeft  in  the  fame  manner  as  the  direft  fuperior  might 
have  done,  by  virtue  of  his  right  of  property. 

He  acquires  alfo  in  confequence  the  treaiure  that 
may  be  found  in  the  leafehold-fortune,  (rcferving  the 
right  of  the  peribn  who  finds  it),  and  the  impercep* 
tible  accretions  which  the  eftate  receives  by  alluvion, 
(alluvione.)  He  is  alfo  confidered  as  pofl^flbr  of  ah 
immoveable  fubjed,  and  in  this  quality  is  exempted 
from  giving  fecurity. 

3.)  That  he  may,  at  his  pleafure,  alienate  the  leafe- 
hold-fortune,  on  demanding  the  cbnfent  of  the  diredk 
fuperior,  which  the  latter  cannot  refuife  unlefs  he  di^ 
lege  very  ftronp  reafons ;  for  he  lofes  nothing,  by  the 
change,  the  fuccelfor  entering  into  all  rights  and  bur- 
dens of  the  leafeholder. 

Among  the  reafons  which  are  ftrong  enough  to  aur 
therife  the  diredl  fuperior  to  refufe  his  confent  to  the 
alienation  of  a  leafehold-eftate,  are  reckoned  the  fol* 
lowing  circumftances,  namely,  when  the  perfon  who 
is  to  fuccced  lives  in  enmity  with  the  direct  fuperior, 
when  he  is  more  powerful  than  he  -,  when  it  is  a  neigh- 
bour of  the  leafehold-eftate  who  is  feeking  to  appro- 
priate it  to  himfelf  5  when  the  fucccflbr  is  poor  and 
indebted  5  in  which  cafes  the  judge  ought  to  take 
cognifance  of  the  affair. 

When  the  fuperior  has  no  valid  reafbn  to  rtfuJfc  his 
/Vfoiifem,'  and  does  not  give  it  within  the.  fpace  of 
'^^^^  two. 
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two,  or  if  it  be  a  ictular  kafehold-eftate,  of  three 
months,  the  kafeholder  n^  alienate  without  thdt 
conknt ;  provided  the  fticceflor  (hall  nevertheleis  pay 
the  dues  on  alienation  {kmdimh^)  to  the  dire&  fu*- 
perior. 

The  direft  fuperiQr  had  fhe  right  of  preference, 

when  he  oSen  to  fulfil  the  conditions  ofiered  to  the 

•  •  • 

kafeholder,  and  is  in  a  condition  to  perform  them 
immediately. 

VHien  the  dtreft  fuperior  has  Qnce  giwa  his  con« 
lent  to  the  alienation,  he  cannot  afterward  retract 

S  ?9- 
Such  an  aliens^tion  made  with  the  confent  of  the 

dire£t  fuperior  is  valid,  even  to  the  prejudice  of  the 

kafeholder's  children.^   for  they  are  bound  by  the 

deed  of  their  father,  from  whom  they  cannot  inherit 

a  leafehold-eftate,  but  by  fucceeding  to  all  his  other 

efieds;  but  the  alienation  cannot  prejudice  the  ag- 

nats,  who  hold  their  rights  by  the  agreements  and 

forefight  of  their  anc^itprs,  {e:^  paffo  et  providentia  ma*. 

jorum.) 

§  20, 

The  direct  fuperior^  who  has  confented  to  the  aliena- 
tion of  a  leafehold-eftate,  is  not  obliged  for  that  reafon 
to  acknowledge,  when  the  emphyteufis  or  long  kafe 
comes  to  end,  the  debts  contrafted  upon  that  eftate : 
for  this  confent  has  no  other  efFeft  than  to  authorifc 
the  {iicceflbr  to  enter  into  all  tlie  rights  of  the  Icafe- 
holder ;  which  would  not  be  allowable  for  him  to  do 
without  fuch  confent. 

The  direA  fuperior  cannot  then  be  burdened  with 
thofe  debts,  unkfs  he  have  exprefsly  engaged,  on  gi- 
ving his  confent  to  the  alienation,  to  take  them  upon 
himlelf,  in  xiaie  they  were  not  paid. 

§  21. 
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S  21. 

When  the  leafeholder  alienates  the  leafehold-eftate 
without  the  content  of  the  fuperior,  he  thereby  lofes 
all  his  righc  of  cmpbyteuiis  or  lealehold. 

$  22. 

If  he  nufe  at  his  own  charges  any  building  on  the 
heritKC  given  him  in  leafehold,  neither  can  he  alie- 
nate that  without  the  confent  of  the  dire£t  fuperior  : 
for  the  building  belonging  to  the  heritage  on  which 
it  is  raifed  confequently  belongs  alfo  to  the  dired;  fu- 
perior.   See  above. 

r  It  is  reckoned  as  an  alienation, 

a)  When  a  Ipecial  hypothec  or  mortgage  is  given 
pn  the  leafehold-cftatc,  inferring  an  alienation  of  the 
eilate  in  defeat  of  payment,  but  not  when  a  general 
hypothec  or  mortgage  is  given  on  all  a  perfon*s  ef- 
fe^^ts,  under  which  neither  fiefs  nor  leafehold-eftates 
ve  comprehended. 

b)  When  a  leafehold-eftate  is  alienated  on  any  con- 
dition whatfoever,  (Jhe  refolutivajive  fujfenfiva)j  be- 
caufe  the  alienation  follows  if  the  condition  happen 
to  exift. 

c)  When  the  leafeholder  yields  to  another  his  right 
of  advantageous  property,  which  does  not  take  place 
with  re^e6b  to  fiefs.  Moreover,  it  is  not  an  aliena- 
tion when  the  leafeholder  only  gives  a  right  of  fervi- 
tude  on  the  leafehold-eftate,  or  only  grants  the  ufu- 
fruft  of  it  to  another, 

§24. 
When  the  leafeholder  wants  to  alienate  the  leafe- 
hold-eftate, he  is  obliged  to  inform  the  direft  fuperior 
^f  it,  and  to  acquaint  him  with  the  price  of  the  falo^ 
and  the  conditions  on  which  it  was  made. 

§  25- 
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S  25- 

This  intimation  ought  to  be  made  before  die  deli- 
Vfjy,  cither, 

T.)  To  the  dired  Riperior  himfelf,  as  it  is  notfufH^- 
cient  to  make  it  to  his  general  or  fpecial  commifiion* 
erj  or, 

2.)  To  the  perfon  who  has  power  to  adminifter  the 
direA  fuperior's  effefts.  If  then  the  leafehold-eftate  be 
comprehended  in  the  ordinary  profeditious  or  adven- 
ddous  peculiar  of  a  fon,  the  intimation  ought  to  be 
made  to  the  father  •,  if  the  direft  fuperior  be  a  pupil^ 
a  minor  tinder  age,  a  furious  or  fatuous  perfon,  or  a 
iquanderer,  the  intimation  is  to  be  made  to  the  guar*- 
dian  or  curator. 

If  the  heritage  given  in  emphy  teufis,  or  long  leafe, 
make  part  of  the  portion,  the  intimation  muft  be  made 
to  the  huiband  as  well  as  to  the  wife,  and  the  confent 
of  both  demanded ;  but  if  it  were  included  in  the 
paraphernal  efFe6i:s  of  the  wife,  it  would  be  fufficient 
to  inornate  the  alienation  to  her  *,  and  when  it  is  a 
community  for  pious  ufes,  it'  is  not  neceflfary  to  make 
the  indnlation  to  the  whole  community  or  chapteri  it 
is  fufficient  if  it  be  made  to  the  perlbn  who  is  the  firft 
direftor  <rf  it* 

When  there  are  feveral  direft  fuperiors,  the  intima- 
tion of  the  fale  and  its  conditions  mUft  be  made  to  all; 
in  dcfcGt  of  which  the  long  leafe  or  emphyteulis  is 
null  with  refpeft  to  his  portion  to  whom  the  intima* 
tion  was  not  made< 

$26. 
The  lelfeholder  is  bound  for  all  burdens,  ordinary 
or  extraordinary,  real  or  perfonal ;  he  is  even  obliged, 
if  tboie  who  poflefled  the  leafehold-eftate  before  him 
have  fufiered  the  burdens  to  accumulate,  to  difcharge 
them,  rcferving  his  own  recourfe,  (faho  regrejfu,) 


i6        Paiit  n.    Bo<*K  IIL    TtTii 

S27- 
All  the  lolies  which  happen  with  regard  to  the  ikI- 

Vantageous  property^  {dmninii  utiiis)^  and  of  the  fnutt 

hr  incomes  of  the  leafehold-eftate,  are  -im  the  ri(k  of 

4he  leafeholder^  who  can,  under  that  pretext^  denQaii4 

neither  indemnification,  delays  nor  abatement  of  the 

tent. 

§28. 

The  kafeholder  acquires,  in  virtue  of  bis  right  of 
advantageous  property,  a  real  adtion^  called  advaais- 
getms  claim  9f  rights  by  which  he  may  redemand  the 
ieafehold^^eftaee,  with  all  its  dependencies,  {sum  mini 
€mrfs)^  from  tbe  pofleflbr^  whoever  he  bcj  aad  even 
from  the  direft.fuperion 

If  the  leafeholder  be  didurbed  in  the  pofieflion  of 
the  leafehold^eftate,  or  if  he  be  even  quite  difpoflelfed 
of  it^  he  may,  in  virtue  of  bis  right  of  advantageous 
property,  get  himfelf  fupported  by  all  the  interdict 
fiompetent  to  the  real  proprietor; 

The  cflfeft  of  an  emphyt^fis  or  loi^  leafe  with  re* 
fytBi  to  the  dire£t  fuperior  is,  that  he  preferves  the  di- 
rcft  property  of  the  leafehold-eftate ;  whence  it  foU 
lows, 

I.)  That  the  leafehoidtr  cannot  alienate  die  leafe* 
hold-eftate  without  the  confent  of  the  dire&  fuperior  i 
whereas  the  latter  can  transfer  to  another  hi^  right  of 
direct  property,  without  the  colifent  of  the  leafeholder; 

1.)  That  in  cafe  of  alienation j  the  direft  fuperior 
has  the  right  of  prefereiijce  oft  the  leafehold-eftate,  oil 
offering  to  fulfil  the  fame  conditierns  on  which  the 
leafeholder  wants  to  alienate  it,  unlefs  the  latter  tfani^ 
fer  his  right  merely  for  gaia^  {tUulo  mere  liura$ivo.) 

Obferve,  that  the  dire^  fuperior  does  not  renounce 
his  right  of  preference  by  giving  his  confent  to  the 
conftitudon  of  a  hypothec  or  mortgage. 

3.)  That 
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.  3O  That  the  leaiebolder  is  obliged  to  pay  to  the 
^rci^  iuperibr  a  yearly  xeat^  (canonem) ;  and  if  he  fsul 
in  fo  doing,  he  is  deprived  after  a  certain  time  of  ht^ 
r^ht  of  cmphyteufis  or  leafehold.  See  the  tbUowing 
ie&ion. 

4.)  That  at  every  change  of  a  leaseholder,  and  not 
of  a  dii^ft  fuperior,  every  fuGceflbr  so  th?  leafehold  • 
cftace  is  bound  to  renew  the  emphyteufis  or  leafe,  #nd 
to  i>ay  to  the  direft  fuperior  the  duty  of  entry,  (laur 
4eminm)y  wjiich  ought  to  be  deterniioed  according  to 
the  ^uftom  f4  the  country^  when  there  is  nothing  fet- 
tled with  xeiped;  19  it  in  the  emphyteutical  leafe.  In 
a  dubious  c;aie  ^this  duty  is  the  iGftieth  pare  of  the  va- 
lue of  the  eftate. 

5.)  Th^t  -whc^  the  leafehold-fortune  h^pens  tope- 
priih,  the  dired  fuperior  lofes  his  right  of  dired  pro* 
perty  ^,  for  a  thing  which  perilhes  is  loft  to  its  own^r^ 
(fcs  mm  petit  dammo.) 

6.)  That  the  dire  A  fuperior  has  feveral  adtion^  with 
regard  to  the  leafehold-fortune,  namely, 

a)  The  adion  called  mphyteuticaria  agatnft  the 
leafeholder,  to  oblige  him  to  difcharge  the  yearly 
rent,  which  he  bound  himfclf  to  pay. 

b)  A  claim  of  right,  when  the  emphyteufis  or  long 
leafe  comes  to  an  end.    See  th^  following  (edion. 

An  emphyteufis  or  long  kafe  comes  to  an  end, 

I.)  Wlven  the  leafeholder  renounces  his  right,  when 
he  refigns  it  in  the  hands  of  the  dired  fuperior,  and 
•when  tlie  latter  aqcepts  of  the  renunciation. 

2.)  When  the  time  for  which  the  emphyteutic  leafe 
was  contraded  is  elapfed,  and  confequently  the  advan- 
tageous property  {dominium  utile)  is  reunited  to  the 
dired  property,  {cum  dominio  direSo) ;  for  example, 

a)  When  the  emphyteutic  leafe  is  made  for  a  cer- 
t^n  number  of  years>  and  they  are  elapfed. 

Vol.  p.  C  b)When 
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b)  When  not  being  confined  to  a  certain  numbcf 
of  years,  the  leafeholder  happens  to  die,  without  lea- 
ving an  heir.     Sec  above,  §  8. 

c)  When  the  leafe  is  reftrained  or  limited  to  a  fii- 
mily,  and  it  comes  to  be  extinguiflied. 

d)  When  the  leafe  is  extended  to  the  children  of  the 
leafeholder,  but  he  leaves  neither  fon  nor  daughter. 

c)  When  the  leafe  grants  the  right  of  emphyteufis 
only  to  the  males,  and  they  are  all  dead.     See  §  8, 

3.)  Emphyteufis  comes  to  an  end,  in  the  third 
place,  wher>  the  leafehold-eftate  happens  to  perifh, 
and  confequently  ceafes  to  exift ;  which  happens  alfo 
when  the  figure  or  form  of  the  eftate  is  changed.  Sec 
above,  book  II.  tit.  V.  art.  II.  §  10. 

But  in  cafe  the  fortune  were  not  entirely  deftroyed, 
and  there  remained  ftill  a  part  of  it,  the  emphyteufis 
or  long  leafe  would  fubfift  with  refpcft  to  that  part. 

4.)  Emphyteufis  comes  to  an  end,  in  the  fourth 
place,  when  the  leafeholder,  {dbminus  utilis)^  and  the 
direft  fuperior,  {dominus  direSus\  fuccced  each  other 
mutually,  and  their  efiefts  j^rc  thereby  mixed. 

5.)  Emphyteufis  comes  to  an  end,  in  the  fifth  place, 
when  the  Icafchold-eftate  happens  to  be  confifcated  on 
Recount  pf  a  crime  committed  by  the  leafeholder  | 
in  which  cafe,  neverthelefs,  it  does  not  fall  to  the 
treafury,  but  returns  to  the  direA  fuperior. 

6.)  Emphyteufis  comes  to  an  end,  in  the  fixth  place,^ 
when  the  enemy  feizes  on  the  leafehold-eftate :  but 
in  cafe  the  eftate  happen  afterward  to  be  abandoned 
by  the  enemy,  it  Ihall  be  reftored  to  the  leafeholder, 
by  virtue  of  the  right  of  return  or  reverfion,  (jure 
pDjiliminiu)     See  book  II.  tit.  V.  art.  VI.  §  34. 

7. )  Emphyteufis  comes  to  an  end ,  in  the  feventh 
place,  by  prefcription,  when  the  direft  fuperior,  ha- 
ving refumed  the  pofleffion  of  the  leafehold-fortune, 
refufes  it  to  the  leafeholder,  who  demands  it  fi"om  him, 
and  the  leafeholder  afterward  acquiefces  in  the  direA 

'  fuperior's 
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fuperior^s  pofieflion,  and  kept  lilencd  for  ten  years, 
both  parries  being  prefent,  and  twenty  years  when 
ab&nt;  the  leafehold-fbrtune  thereby  ceafes  to  be 
fubjed  to  the  right  of  emphyteufis  or  leafcholding, 
and  reniains  with  the.  dired  fuperior  free  from  that 
burden.  See  below,  tit.  V,  §  26. 
.  It  is  the  lame  with  refped  to  the  yearly  rent,  if  the 
leafeholder  fefufing  to  pay  it,  the  direft  fuperior  ac- 
quiefce  in  that  refufal  during  the  years  juft  mentioned ; 
in  which  cafe  the  leafeholder  acquires  the  real  proper- 
ty of  the  Icafehold-eftate,  and  confequendy  the  em  • 
phyteufis  and  advantageous  property  come  to  end  by 
prefcripdon.     See  the  faid  twenty -fixth  feftion. 

8.)  An  emphyteufis  may  be  revoked,  in  the  eighth 

place,  if  the  leafeholder  danuiify  the  fubjeft  confi- 

derably  •,  for  example,  if  he  deflroy  the  foreft,  if  he 

pluck  up  the  fruit-trees  of  the  garden,  if  he  do  not 

repair  the  houfe,  &?r« 

Nevcrthelefe,  that  the  damage  or  negleft  of  the 
fubjed:  may  caufe  the  emphyteufis  to  be  annulled, 
a)  It  muft  occafion  a  perpetual  prejudice  to  theiub- 
jeA,  as  happens  when  a  foreft  is  deftroyed,  either  in 
whole  or  in  part :  and,  b)  It  muft  be  done  fraudulent- 
ly, or  in  confequence  of  an  enormous  fault,  (dolo  vet 
lata  cidpa)j  for  a  flight  fault  {levis  culpa)  would  not  be 
fufficient  for  thdt  purpofe. 

If  the  two  conditions  requifite  fof  caufinj;  an  emphy- 
teufis to  be  annulled  do  not  exift,  or  if  the  leafeholder 
ofier  of  himfelf  to  repair  the  damage  immediately, 
and  fet  about  doins  it,  the  dire^  fuperior  cannot  fue 
him  at  law,  excepting  for  his  damage  and  intereft. 

9.)  Emphyteufis  comes  to  an  end,  in  the  ninth 
place,  if  the  leafeholder  do  not  pay  his  yearly  rent 
within  the  fpace  of  two  years  when  it  is  an  ecclefiafti- 
cal  fortune,  and  of  three  years  when  it  is  a  fecular  he- 
ritage :  for  he  thereby  lofes  by  law  {ipfojure)  his  em- 

C  2  phyteufis 


IS      Part  II.    Book  HI.    Tit  lb  III. 

I 
I 

b)  When  not  being  confined  to  a  cert^n  numbef 
of  years,  the  leafeholder  happens  to  die,  without  lea* 
ving  an  heir.     See  above,  §  8, 

c)  When  the  Icafe  is  retrained  or  limited  to  a  fa-' 
mily,  and  it  comes  to  be  extinguiihed. 

d)  When  the  leafe  is  extended  to  the  children  of  the 
leafeholder,  but  he  leaves  neither  fon  nor  daughter. 

c)  When  the  leafe  'grants  the  right  of  emphyteufis 
only  to  the  males,  and  they  are  all  dead.     See  §  8. 

3.)  Emphyteufis  comes  to  an  end,  in  the  third 
place,  when  the  leafehold-^ftate  happens  to  perifh, 
and  confequendy  ceafes  to  exift ;  which  happens  alfo 
when  the  figure  or  form  of  the  eftate  is  changed.  Sec 
above,  book  II.  tit.  V.  art.  II.  §  10. 

But  in  cafe  the  fortune  were  not  entirely  deftroyed, 
and  there  remained  ftill  a  part  of  it,  the  emphyteufis 
or  long  leafe  would  fubflft  wirh  refpedl  to  that  part. 

4.)  Emphyteufis  comes  to  an  end,  in  the  fourth 
place,  when  the  leafeholder,  (dominus  uHlis)^  and  the 
direft  fuperior,  {dominus  dire£lus\  fuccced  each  other 
mutually,  and  their  efiedks  are  thereby  mixed. 

5.)  Emphyteufis  comes  to  an  end,  in  the  fifth  place, 
when  the  leafehold-eftate  happens  to  be  confifcated  on 
account  pf  a  crime  committed  by  the  leafeholder  j 
in  which  cafe,  neverthelcfs,  it  does  not  fall  to  the 
treafury,  but  returns  to  the  direft  fuperior. 

6.)  Emphyteufis  comes  to  an  end,  in  the  fixth  place, 

when  the  enemy  feizes  on  the  leafehold-eftate :  but 

in  cafe  the  eftate  happen  afterward  to  be  abandoned 

by  the  enemy,  it  fliall  be  reftored  to  the  leafeholdf 

by  virtue  of  the  right  of  return  or  reverfion, 

poftliminiL)    See  book  II.  tit.  V.  art.  VI.  §  34. 

7.)  Emphyteufis  comes  to  an  end,  in  the 

place,  by  prefcription,  when  the  direft  fupr 

ving  refumed  the  pofleffion  of  the  leafehol 

refufes  it  to  the  leafeholder,  who  demands  r 

and  the  leafeholder  afterward  acquicfccs  ' 


,^^ 
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f*ipcrior*s  poffeffion,  and  kept  filencd  for  ten  years, 
^oih  parties  being  prefent,  and  twenty  years  when 
abfcnt  1  the  leafchold-fortune  thertby  ceafes  to  be 
fubjeft  to  the  right  of  emphyteufis  or  leafeholding, 
and  remains  with  the  direA  fuperior  free  from  that 
oiirdcn.    See  below,  tit.  V.  §  26. 

It  is  the  fame  with  refped  to  the  yearly  rent,  if  the 
leafcholder  fefufing  to  pay  it,  the  direit  fuperior  ac- 
«iuiefce  in  that  rcfuTal  during  the  years  juft  mentioned ; 
m  which  cafe  the  leafeholder  acquires  the  real  proper- 
ty of  the  Icafehold-eftate,  and  confequently  the  em- 
phyteufis and  advantageous  property  come  to  end  by 
prcfcription.     Sec  the  laid  twcnty-fixth  fe(5tion. 

8.)  An  emphyteufis  may  be  revoked,  in  the  eighth 
place,  if  the  IcuIcIk.-LIci  i.;,,!i'.!;;:V  tlu-  fubjeft  confi- 
dcrably  ■,  for  example,  if  he  deftroy  the  forcft,  if  he 
pluck  up  the  fruit-trees  of  the  garden,  if  he  do  not 
repair  the  houfe,  ^c. 

Ncverthelets,  that  the  damage  or  neglcft  of  the 

'ubjca  may  caufe  the  cmpliytcufis  to  be  annulled, 

■jx     "luft  occafion  a  perpetual  prejudice  to  the  fub- 

1C&.    =..  U-_        _,        a  torclt  is  dellroyed,  either  in 

,  b)  It  niuft  be  dune  fraudulent- 

|of  an  enormous  fault,  {dolo  vH 

lj)a)  would  r.W.bc 
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phyteufis  or  long  Icafc,  without  the  ncccflitf  of  a  luin-» 
mon^  or  judicial  proceedings. 

Thenc  arc  ncvertheVefs  feveral  cafes  in  which  the 
teafcholdcr  does  not  lofe  his  right  for  not  paying  the 
yearly  rent,  and  which  are  fo  many  exceptions  tt>  the 
rule  juft  eftablifhed  \  namely, 

a)  When  the  leafcholder  offers  and  prefents  the 
payment  of  the  rent,  with  arrears  and  mtereft,  be- 
fore the  direA  fuperior  have  raifed  his  claim  of  right, 
6t  demanded  in  court  to  have  the  leafeholdcr  gefted 
Out  of  the  leafehold-  eftate  ;  or, 

h)  When  the  fuperior  has  exprefsl/  declared  that 
he  will  not  avail  himfelf  of  the  kaieholder^s  delay  in 
payment  of  the  rent. 

c)  When  the  emphyteutifc  leafc  contains  a  particu- 
lar claufe  with  refpeft  to  the  payment  of  the  rent,  and' 
a  certain  penalty  has  been  ftfpulatcd  by  the  contraft 
againft  the  leafeholder  if  he  negleft  to  pay  it. 

d)  When  the  leafeholder  is  in  arrear  of  paying  hi& 
pent  only  during  the  continuance  of  the  proceft  with 
the  direft  fuperior,  on  pretence  that  thtf  fubgeft  h 
become  frail  -,  or, 

.  e)  When  there  are  feveral  fuperiofs  dii^uting  for 
the  dircft  property  of  the  heritage ;  in  which  cafe^ 
neverthdefs,  the  leafeholder  is'  boand,  at  the  requifi- 
tion  of  one  o(  them,  to  dcpofix  all  the  rent  in  court  v 
or, 

f )  When  the  foperior  has  accepa^d  of  part  6f  the 
rent,  though  it  were  even  under  prfftcft,  that  he  does^ 
not  defign  to  prejudice  his  right  of  redemanding  thcT 
leafehold-fortune  -,  or, 

g)  When  the  fuperior  pretendiiig  that  the  fubj^dt 
is  become  decayed,  and  having  raifed  on  this  account 
his  a<5bion  againft  the  leafeholder,  neverthelefs  accepts 
of  the  rent  from  him,  even  though  it  were  under  the 
proteft  juft  mentioned. 

•  h)  When  the  rent  of  a  leafehold-eftate  in  the  pof. 

feffion 
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fefiion  dl  the  tJ-calary,  or  belonging  to  any  comniu-» 
nity  for  pious  ufes,  .is  neslefted  to  be  paid  i  becaufe 
in  futh  iiafcsr  all  tfte  fault  is  on  the  fide  of'  the  tenant 
^o  adminiftfers  tliofe  fubjeds,  and  for  this  reaibft  the 
direa  fopcriDts  raimot  be* allowed  to  get  them  decla- 
red decayed,  but  folely  to  fue  for  payment  of  the 
rent, 

i)  When  the  leafeholder  is  abfent  on  the  fervice  of 
tire  flare,  {rtipubUde  caufd) ;  or, 

k)  When  he  has  been  prohibited  by  the  judge  to 
pay  the  rent ;  or, 

i)  When  he  has  advanced  it  to  the  direft  fuperlor  j 
dr, 

m)  When  he  is  kept  in  prifon,  even  though  it  were 
fcy  his  own  fault  -,  or, 

n)  When,  for  not  paying  of  the  rent,  he  had  be- 
fides  fome-reafon,  which  the  judge,  whom 'we  autho- 
tik  to  determine'  ott  its  validity,  {hafl  find  relevant* 
Gblcrvc,  thaf,  when  there  are  feveral  leafeholders, 
ttid  ont  of  them  only  deficient  in  paying  his  renr, 
the  direflf  fuperiof  cannot  claim  the  fliare  of  the  he-i 
ritage  belonging  to  the  perfon  in  arrears,  but  is  to 
fee  for  payment  d  the  rent  by  wav  of  execution* 

Obferve  alfo,  that  the  leafeholder '  caanot  be  ex- 
cufed  ftxjm  payment  of  the  rent,  on  pretence  of  com-^ 
peniati0n,  even  though  the  direct  fuperior  were  hisi 
debtor,  on  forte  other  accoxmt  (e:c  alio  capite)^  becaufd 
the  recognifance  of  the  direft  property  (recogmtio  'dor 
minit  direttl)  fe  not  one  of  thofe  things  which  cait 
be  compenfated  with  other  debts  which  rfo  not  cohicr 
in  place  of  it: 

lo.)  Emphyteufis  comes  to  an  end,  in  the  teritftf 
place,  when  the  leafcholder  boldly  and  malicioufly^ 
denies  that  the  fubjetft  which  he  pofleffes  was  given 
in  emphyteufis  or  leafeholding.  .    ' 

II.)  Emphyteufis  comes  to  an  end;  irt  the  eleventhf 
place,    when    the  leafehoider  alienates   it   without 

the 
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the  confent  of  the  dire£t  fuperion    This  would  taktf 
place, 

a)  Even  though  the  price  of  the  fale  were  not 
paid,  and  though  the  leafeholder  had  referved  to 
himfelf  the  property  of  the  fubjcdl,  till  complete  pay- 
ment; or, 

b)  Even  though,  in  the  fale,  it  (hould  be  ftipu- 
lated,  that  the  confent  of  the  direS:  fuperior  flibulci 
be  previoufly  required,  if  it  be  not  in  fad  required 
for  the  three  following  months  ;  or, 

c)  Even  though  the  alienation  fliould  be  m^de  on- 
ly under  a  condition,  whatever  it  be,  by  reafon  that 
it  is  a  real  alienation,  if  the  condition  happen  to 
cxift;  or, 

d)  Even  though  the  alienation  ikould  be  for  tho 
diredt  fuperior*s  advantage. 

Note,  That  if  we,  or  a  community  fof  pious  ufes^ 
Ihould  alienate  a  leafehold-fortune,  without  the  con- 
fent of  the  direft  fuperior,  the  fubjedt  would  not 
become  decayed  -,  but  the  alienation  would  be  null, 
tod  the  new  poffeffor  would  immediately  be  put  out 
of  the  fubjeft. 

12.)  Emphyteufis  comes  to  an  end,  in  the  twelfth 
place,  when  the  leafeholder  in  faft  requires  the  con- 
fent of  the  direft  fuperior,  but  does  not  declare,  at 
the  fame  time,  the  price  offered  to  him,  and  the* 
conditions  on  which  he  has  agreed ;  or, 

I  g.)  When  he  declares  a  higher  price  than  that  of- 
fered, or  conditions  harder  than  thoie  on  which  ho 
has  agreed ;  or,  , 

14.)  When  he  declares  a  lefs  price  than  that  agreed, 
in  order  to  hurt  the  duty  of  entry,  (laudemio.) 

Note,  That,  in  thefe  three  laft  cafes,  the  dire6b 
fuperior  is  at  liberty  to  refer  to  the  oath  either  of  the 
buyer  or  of  the  defender  the  circumftances  whicb 
may  happen  in  the  fale. 

S32. 
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When  the  Icafchold-cftate  returns  to  the .  direft 
fuperior,  it  is  juft  that  in  all  the  cafes  mentioned  in 
the  "preceeding  fedtion,  the  leafeholder  (hould  have 
it  in  hb  power  to  demand  reimburfement  of  the  ne^ 
fcEEuj  expenfes  which  he  fhall  prove  to  have  laid  out 
for  the  fubjeft.  They  have  been  treated  of  above^ 
book  II.  tit.  IV.  art,  I. 

§  33- 
Though  the  right  of  empbyteufis,  or  leafeholding, 

be  extinguilhedy  and  come  to  an  end,  by  all  the 
methods  juft  mentioned,  the  direft  fuperior  never- 
theleis  is  not  at  liberty  to  difpoifefs  the  leafeholder  by 
his  own  proper  authority,  even  though  that  power 
had  been  reierved  to  him  in  the  emphyteutical  leafe, 
but  he  is  to  apply  for  that  purpofe  to  the  judge. 

If  he  fhoold  take  upon  hiqi  to  difpoifefs  them,  without; , 
theafliftance  of  the  judge,  he  wouldlofe  the  right  which 
he  had  to  redemand  the  leafehold^eftate,  and  the  leafe^ 
holder  would  continue  to  enjoy  it  as  before,  after  be- 
ing re-cftablifhed  in  his  pofleffion,  and  obtaining  all 
the  damages  and  intereft  due  to  him  for  being  dif« 
pofiefled,  {ex  cafite  fpolii.) 

§34- 
When  the  Ieafehold*eftate  returns  to  the  fuperior, 

he  is  not  bound  to  pay  the  debts  contracted  on  that 

eftate  by  the  leafeholder,  even  though  he  may  have 

givea  his  confent  to  the  alienation  made  of  it  by  ano- 

tber.    See  above,  §  20, 
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Of  tbe  metbgd  4jf  ofipuring  ch»l  prt^criy  i^fmaxi»m 
ciyUe)>  iy  raj/if^  an  eMfict  m  afitrfact^  $riy  mabmg 
finy  atbcr  ^nft.of  the  fiarface. 

{De  Jiiperfide.) 

WHcn  the  proprietor  of  a  piece  of  ground  allows 
another  to  build  upon  it,  for  feveral  years,  or 
for  ever,  a  houfe,  a  ftabic,  a  barn,  or  a  (hop,  (^c,  j 
or  when  he  grants  a  permiffion  to  lay  upon  it,  and  to 
keep  there  ftones,  wood,  merchandife,  t^c.  or  to 
ufe  a  houfe  which  is  raifed  upon  it  already,  this  per- 
miffion is  called  a  right  of  furface  (Juperficies)^  bc- 
caufe  thereby  the  proprietor  does  not  transfer  to  the 
other  the  ground  itfelf  (folum)^  but  only  the  furface, 
(faciem  terrie),  and  a  diftinftion  is  made  between  the 
ground  and  the  furface. 

To  be  able  to  conftitute  fuch  a  right  of  furface,  it 
is  requifite, 

I.)  That  die  peribn  who  grants  it  be  proprietor  of 
the  ground  on  which  it  is  affigned,  and  have  the  li* 
bcrty  to  difpofe  of  it ; 

2.)  That  he  deliver  to  him  the  place,  becaufe  nei- 
ther a  right  of  property,  nor  any  other  real  right, 
can  be  acquired  without  pofTeffion.  Whence  it  fol- 
lows, that  a  perfon  to  whom  the  right  of  furface  was 
only  promifed,  without  being  followed  by  delivery, 
has  only  a  perfonal  adion  againft  the  proprietor  of 
the  ground,  to  oblige  him  to  give  him  the  right  of 
furface, 

3.)  That 
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3.)  Thftc  the  right  of  furface  ^e  transferred  by  vir- 
tue of  a:  valid  title.  For .  example,  by  virtue  of  a 
4oiHttioni.  of  a  icftamcntary  ftttlcmcnt,  of  a  prefcrip- 
tion,  of  a  le^e  for  feveral  y^ars. 
•  4.)  That  he  to  whom  this  right  of  furface  has  been 
grsmveii,,  axid.wbp  is  CBlltd  Juperfidarius^  maintain  the 
piace^  aitd  pay  on  its  account  a  ground-rent,  {fola- 

According- to  the  law  of  nature,  the  right  of  fur- 
fece  on  another*s  ground  operates  only  a  perfonal  ob- 
ligation, in  virtue  of  which  the  perfon  called  fufcrfi- 
ciarius^  may,  in  cafe  he  be  difturbed  in  the  ufe  of 
the  fur&ce,  fue  the  proprietor  of  the  ground  to  fup- 
port  him  againft  thofc  who  difturb  him^  or  elfe  to 
yield  to  him  the  right  of  fuing  at  law. 

But  as  it  Woiild  be  very  chargeable  for  a  man  who 
has  a  right  of  furface  to  take  fuch  a  courfe,  and  to 
be  obligt^di  for  the  fupport  of  his  rights  to  apply  to 
the  proprietor  of  the  ground,  or  his  heirs,  who  may- 
be  much  difperfed,  the  laws  have  allowed  him  a  real 
right,  and  have  declared  him  advantageous  proprietor 
of  the  ground^  (pro  d&mino  iiiili'.) 

The  cffeA  of  a  real  right  with  refpeiJl  to»  a  man  to 
whom  the  right  of  furface  is  due  {quoadfuferficiarium\  is, 

L)  That  he  acquires  a  kind  of  property,  which  is 
c^led  advantageous  property4  (dominium  utiU)^  and 
that  he  poflfeflcs  the  furface  naturally,  (naturaliter)  \ 
that  is  to  fay,  in  his  own  name,  and  not  civilly,  {civi^ 
liter) J  that  is,  in  name  of  another.  Wherefore,  alfo 
he  may  take  the  fame  advantage  of  the  furface,  by 
virtue  of  his  advantageous  property,  as  the  proprie- 
tor is  entitled  to  do  by  the  direv5t  property.  He  may^ 
confequently,  at  his  pleafure,  difpofe  of  the  furface, 
fell  it,  pledge  or  mortgage  it,  and  fubjed  it  to  a  icr- 

Vot.  II*  D  vitude. 
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vitude,  but  only  for  the  time  that  the  right  of  for* 
face  continues.  As  one  who  has  this  right  cannot 
extend  it  to  the  ground  ufelf,  he  cannot  fdant  trees, 
form  a  vineyard,  &c.  upon  it,  becaufe  thefe  are  pro- 
*  fits  taken  out  of  the  ground  itfe]f,  and  not  out  oi  the 
furface :  moreover,  he  is  bound  to  maintain,  at  hi» 
own  charges,  the  furface  and  habitation,  and  to  reftore 
them  when  his  right  comes  to  an  end,  in  the  &m€ 
ftate  that  he  received  them. 
/  He  bears  alfo  all  the  burdens  due  for  the  furface,  or 

for  the  buildings  raifed  on  it,  as  well  as  thofe  impo-* 
fed  on  the  pofiefTcM:  for  that  furface,  whether  ordinary 
or  extraordinary,  real  or  perfonaL 

II.)  A  man  who  has  the  right  of  furface  {fuperfici- 
arius)  acquires,  in  the  iecond  place,  by  virtue  of 
his  advantageous  property,  a  real  adtion,  namely,  ai» 
advantageous  claim  of  right,  by  which  he  may,  when 
he  has  loft  the  poffellion  of  the  furface,  fue  any  pqf- 
feflbr,  even  the  proprietor  of  the  ground,  and  redemand 
the  furface  with  all  its  dependencies,  (cum  omni  caufa.) 

He  gets  even,  in  certain  cafes,  by  virtue  of  his- 
advantageous  property,  other  ai5tions  which  the  pro- 
prietor of  the  ground  has  by  virtue  of  Ws  right  o£ 
direft  property ;  namely,  the  adlions  called  famma  er^ 
ci/cund^e,  communi  dividundoy  Tubliciana  in  reipj  and  that 
which  is  called  confejforta^  when  a  fervitude  is  due  to 
the  furface,  tfr.  If  force  were  employed  to  difpoffefar 
'  him,  he  would  have  the  adioa  de  vi  et  vi  arfnata^  &r. 

If  the  queftion  be  not  about  redemanding  one*s» 
right  itfelf,  but  only  to  be  fupported  in  the  pofleffion 
of  the  furface,  a  man  is  allowed  the  interdicts  de  finpcr^ 
fictebusy  of  which  we  fhall  treat  afterward. 

The  efteft  of  a  real  right,  with  refpecS  to  the  di- 
redl  fuperior  {domini  direffi)^  who  granted  the  right  of 
furface,  is^ 

I.)  That 
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1.)  That  the  fuperior  prefcrvcs  his  right  of  dircA 
property  on  the  furface ;  and  confequently  the  build- 
ings raiied  on  the  ground  by  one  who  has  a  right  to 
the  furface,  belong  to  the  fuperior  of  the  ground, 
fjurefoli.) 

no  That  a  man  who  has  a  right  to  the  furface  does 
not  pofleis  the  ground  in  his  own  name,  and  confe- 
quently he  pofle0es  it  in  name  of  the  direft  fuperior. 

III.)  That  the  fuperior  may  redemand  the  fubje^ft 
from  any  pofleflbr  whatever,  when  the  right  of  fur- 
face is  ended. 

IV,)  That  he  may  demand  the  ground-rent  in  z 
peribnal  a&ion. 

When  a  man  who  has  a  right  to  the  fiurface  has  mort- 
gagied  the  fubjedt;  and  a  competition  afifmg,  the  cre- 
ditor competes  with  the  proprietor  of  the  ground  for 
the  ground-rent,  this  laft  has  the  preference  of  the 
crediu^r,  if  the  mortgage  were  not  infertcd  m  the  re- 
giftcr  of  nK>rtgages. 

5  7- 

If  a  man  who  has  a  right  to  the  furface  be  in  arrear 
in  paying  his  ground-rent,  he  does  not  thereby  lofe 
his  richt,  and  the  proprietor  of  the  ground  has  only 
a  perlonal  a£tion  againft  him,  by  which  he  can  oblige 
him  to  pay  the  rent ;  in  which  a  right  of  furface  dif- 
fers from  an  emphyteufis,  or  leafeholding. 

$8. 

It  is  eaiy  to  judge,  by  what  has  been  faid,  in  what 
a  right  of  furface  differs  from  the  other  rights  with 
which  it  has  fbme  refemblance.     For  example, 

I.)  It  differs  from  ufufru£t  and  ufe  in  this,  that 
the  nfufrudtuary  and  ufcr  may  enjoy  all  the  kinds  of 
fruits  and  ufes  which  can  be  drawn  from  the  ground  ^ 
and, 

2.)  From  inhabitation,  in  this,  that  a  man  who  has 

D  2  ^hc 
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the  right  of  furfacc  enjoys  the  ho^fe  by  virtue  of  his 
right  of  property,  (jure  ddminii.) 

3.)  The  right  of  furface  diflFers  from  fervitudc  in 
this,  that  a  man  who  has  the  right  oS  furface  has  the 
advantageous  property  of  it  {dominium  utik\  and  that 
the  right  which  one  has  on  his?  own  iiibgeL^  (m  re  fro- 
pria)^  is  not  called  a  fcrvitud^.  Befldes,  to  efts^ilh 
a  right  of  fervitude  on  a  -fobjeSk,  there  muft  be  .a 
neighbouring  fubjeft,  in  favour  of  whick  ^his  right 
ijs  eitabtifhed,  which  is  not  requifite  in  the  eftablifh- 

men  t  of  a  right  of  furface. 

4. )  A  right  of  furface  tiiffcrs  alfo  from  an  emphy- 
teufis  or  leafeholding  in  this,  that  -the  leaieholder 
a)  Has  a  right  to  enjoy  s^  the  fruits  and  incomes 
of  the  ground  5  1>)  tJ ftder  condition  of  meliorating 
it,  and  paying  a  yearly  rent  for  it  -,  c)  In  acknow- 
ledgment of  the*  direft  fuperior's  right  rf  property. 

5.)  A  right  of  furface  difiers,  in  fine,  from  renting 
{a  locatione)  in  this,  that  a  perlbn  who  obtains, -by  rent- 
ing, the  yfe  of  a  place  for  a  fhort  fpace^  acquires  only  a 
perfonal  obligation,  and  not  a  real  right ;  and  that 
confequently  the  taker  or  hirer  has  only  a  perfonal 
action  againft  the  fetter,  and  has  no  a&ion  againft 
the  third  party. 

But  if  the  YTord  furface  were  exprefled  in  the  con^ 
traft,  it  would  not  be  a  location,  or  fetting  for  rent^ 
even  though  the  right  of  furface  were  given  pnly  for  a 
few  years.  * 

•S9- 

This  right  of  furface,  arid  the  advantageous  pro- 
perty {dominium  utile)  thence  refulting,  ceafe, 

I . )  When  the  furface  happens  to  pcrifh :  for  ex- 
ample, when,  being  an  edifice,  it  is  fo  deftroyed  that 
no  part  of  it  remains  •,  and,  in  this  cafe,  the  right 
of  furface  would  not  revive,  even  though  a  new  edi- 
fice were  built  upon  it. 

2.)  When  the  advantageous  property  is  confound- 
ed 
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cd  with  Ae  direft  propertjr,  as  happens  <wheii  die 
proprietor  of  the  ground,'  4Md:the  perfpn  icha  Jias:tfao 
right  of  furface,  become  heirs  of  one  another,  or 
when  one  of  them  acquires  the  right  &pm  the  «her 
by  prcfcription. 

5.)  When  the  Tight  of  fuif^e  is  gtmtedionfy  for 
4  certain  rime,  and  that  time  is  expiredi}'  but^ 

4.)  T%e  rij^t  of  furface  does  not  cometo^  e]}d 
by  ddhqri^ptfyimentof  theground^ffsnk. 
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Of  the  way  of  acquiring  civil  property  iy  freferiptimt. 
(De  ufucapiohe  et  pr^fcriptumt.) 

By  the  law  of  natijre  neither  the  long  .poileflidn  of 
a  thing  belonging  to  another,  nor  the  exercilc 
6f  a  right  on  another's  ground  for  a  long  fpace  of 
time,  is  a  lawful  method  of  acquiring  the  property  of 
a  thing,  or  any  other  right  upon  another  perfon's 
ground,  and  of  depriving  the  proprietor  of  his  right. 
It  may  be  aflerted,  on  the  contrary,  th^t;,  abcQ^fling  to . 
the  Jaw  of  nature,  the  injuftice  done  to  a  man  in  re- 
taining fubjefts  belonging  to  him,  or  by  afluming  un- 
juftly  any  right  upoi>  thefe  fubje<fls,  .feems  to.be  ia- 
crea&d  always  more  and  more  in  proportion  as  we 
poflefs.  longer  what  we  have  not  lawfully  acquired. 

§  2. 
But  as  it  is  the  public  intercil  that  fuch  as  for  a 
kmg  courfe  of  years  poITefs  a  thing  belonging  to  an- 
other, or  excrcife  a  right  on  anothel:*s  fubjed;^be  at 
iaft  freed  from  dilquict,  it  is  not  without  rcafon  that 
the  laws  have  determined  a  certain  time,  after  which 

thofe 
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thofe  who  are  in  pol]fen[iQn  of  a  things  or  of  the  ex« 
crcife  of  a  right  upon  another^s  fubjedt,  cannot  be 
profecuted  nor  difturbed  on  that  head.  This  is  what 
IS  called  pitfcription. 

The  Roman  and  Canon  laws  have  fo  confounded 
the  fu^jeft  of  prefcription,  that  far  from  contributing 
by  prd'cription  to  the  quiet  and  fecurity  of  private 
perfons,  they  have  occaiipned  a  multitude  of  law-fuits 
and  difcullions, 

§4. 
For  this  reafon  we  thought  it  neceflary  to  lay  down 

jlated  and  certsun  principles  on  this  fubjeft,  in  other 

reQ)e£b  fo  interefling,  and  to  remove  the  doubts  rsufed 

on  this  head.  With  this  view  we  have  prcfcrved  only 

three  kinds  of  prcfcriptions  ;  namely, 

I.)  That  which  is  called  m  the  Roman  laws  ufuca-^ 

2.)  The  prcfcription  of  thirty  or  forty  years. 
3.)  The  prcfcription  which  t^es  place  by  poflef^ 
fion  for  time  immemorial. 
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Of  the  prefcriftim  c(dled  in  law  ufucapion. 

§5- 
TjSucapion  is  a  method  of  acquiring  the  property  of 

a  thing  belonging  to  another,  or  a  right  on  the 

fortune  or  fubjeft  of  another,  (jus  alienum.)    It  is  alfo 

a  method  of  being  freed  from  a  burden  on  our  own 

fubjeft. 

To  acquire  by  way  of  ufucapion,  it  is  requifite, 
I . )  That  a  perfon  who  gets  by  prcfcription  be  ca* 
pable  of  poflefiing  the  thing,  or  a  right. 

2.)  That 
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1.)  That  the  thing  and  the  right  belong  to  ano« 
tiier;  and, 

3.)  That  the  perfon  who  gets  it  by  prefcription 
poflfefe, 

4.)  Fsurly,  (bcnafide) ;  and, 

5.)  By  virtue  of  a  juft  title,  {exjufto  tituk.) 

.        §7- 
I.  It  is  then  requifite,  in  the  firflfplace^  that  a  per- 
fon who  gets  by  prefcription  in  the  way  of  ufucapion^ 
be  capable  of  ts^ing  pofleffion  of  the  thing,  and  of 
acquiring  it.     Whence  it  follows, 

a)  That  a  pupil  who  is  near  to  puberty  (pubertati 
froximus)  may,  without  the  affiftance  of  his  guardian^ 
take  pofleflion  of  a  fubjeft,  and  begin  to  run  the  pre- 
fcription. 

b)  1  hat,  on  the  contrary,  a  pupil  who  is  ftill  in 
infancy,  or  who  is  juft  come  out  of  it,  {infantU  pro* 
xmus)j  cannot  run  the  prefcription,  even  though  his 
guardian  fhould  interpofe  his  authority ;  and  that  it 
belongs  confequently  to  the  guardian  alone  to  begin 
the  ufucapion  in  his  pupirs  name. 

c)  That  a  furious  or  fatuous  perfon  likewife  can-' 
not  begin  the  ufucapion,  even  with  his  curator*s  con- 
fent,  and  that  it  belongs  to  the  curator  only  to  begin 
to  run  the  prefcription  in  name  of  his  ward  *,  but  if 
the  furious  or  fatuous  perfon  ^have  begun  to  poiTefs 
while  he  was  ftill  in  his  fenfes,  he  may  continue  the 
ufucapion,  and  finifli  the  prefcription. 

d)  That  fons  of  families  may  alfo  acquire  by  pre- 
fcription, in  way  of  ufucapion  or  pofleflion,  fubjefts 
which  belong  to  the  camp,  and  fuppofed  camp  pe- 
culiars, or  to  the  adventitious  peculiar,  ordinary  and 
extraordinary,  {ad  feculium  adventitiumj  ordinarium  et 
extraordinarium.)  But  as  to  fubjefts  belonging  to  the 
prc^editidous  peculiar,  {ad  feculiumprofe£iitium\  they  can 
be  acqvured  by  prefcription  only  in  tlieir  fathef^s^ame. 

/  And 
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And' with  regard  to  thofc  of  the  ordinaiy  adventi- 
tious peculiar,  {qUoad  pecuUum  adventitium  ordinarHim); 
iht  fims x>f  faoiilies  may  indeedacquire  it  by  prefcrip- 
tion,  but  the  father  acquires  the  ufufruft  of  it. 

In  fine,  e)  That  all  fuch  as  cannot  acquire  the  pro- 
perty of  a  fubjeft,  neither  can  they  get  it  by  prefcrip- 
tion.  Such  are,  for  e^anipk,  thofe  who  have  been 
outlawed. 

'  N.  I.  Heirs  and' lingular  fuccefibrs  are  allowed  to 
continue  the  ufucapion  or  pofleffion  begun  by  the  de^ 
ion&y  provided  that  both  be  in  pofleffion  fairly,  {bond 
fide\  as  well  ,as  the  defiin&. 

For  if  the  deitind  had  poflefled  the  fubjc^t  unfair- 
ly, {malafide)^  neither  his  heirs  nor  Angular  fucceflbr^ 
eould  continue- it,  even  though  they  were  themfeiveif 
in  pofleffion  fairly,  {bona  fide) :  they  mUft  then  begin  it 
in  their  own  name  \  whence  it  follows,  that  ufucapion 
ix)uld  not  begin  in  favdur  of  heirs  till  after  their  en-« 
try  on  the  inheritance,  and,-  with  refped  to  particular 
fuccefibrs,  after  the  delivery  of  the  fubjed.    . 

N.2i  A  man  may  alfo  acquire  by  prefcription  by  an- 
other J  for  example,  a  father  by  his  fon,  even  withouc 
the  father's  knowledge,  when  the  fon  takes  pofltffioii 
of  the  fubje&  in  his  father's  name ;  which  like  wife 
talces  place  in  the  profeditious  peculiar.  One  may 
klfo  begin  ufucapion  by  an  att^tney  or  procurator  i 
but  the  perfon  who  has  fettled  the  attorney  or  procu- 
ratory  muft  know  of  his  doing  fo. 

§8. 
n.)  It  is  requifite^  in  the  fecond  place,  that  the  fub- 
jed  in  which  the  property  is  acquired  by  prefcription; 
or  on  which  a  right  of  ufucapion  is  appropriated,  be- 
long to  another :  for  no  body  can  get  what  is  his  owHi 
nor  impofc  upon  himfelf  a  burden  by  prefcription; 

in.)  It  is  requifice,  in  the  third  pilace,  that  a  perfoti 

who 
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gets  by  prefcription  be  fairly  and  bona  fide  in  pof- 
leflion  of  the  fubjed  or  right  \  that  is  to  fay,  that  he 
have  always  believed  that  the  fubjed  belongs  to  him, 
or  that  he  was  well  founded  in  alTuming  a  right  to 
the  fubjedt  or  eftate  of  his  neighbour. 

A  peribn  who  gets  by  prefcription  then  does  it  with 
prrfiinlptive  diihonefty,  mda  fide^  if  knowing  certain- 
ly that  he  has  no  right,  he  appropriate  to  himfelf  the 
fubje£t  or  a  right  in  his  neigh1x>ur*s  fonune.  It  is 
likewife  with  prefumptive  diihonefty  {mala  fide)  if  he 
make  an  acquifirion  of  it  from  a  perfon  whom  he 
knows  to  have  no  right,  or  if  he  only  doubt  that  per- 
ibn's  having  any  right  in  the  thing,  when  the  doubt 
is  accompanied  with  certain  circumftances ;  as  if  he 
were  acquainted  that  the  perfon  from  whom  he  got 
the  fubjeft  had  already  beeji  called  to  account,  and 
profecuted  on  its  account. 

But  if  there  were  none  of  thefe  particular  circum-^ 
ftances  to  make  him  doubt  of  his  rights,  and  his  doubt 
Were  without  foundation,  for  example,  if  a  town-talk 
were  Ipread  that  the  perfon  from  whom  he  had  the 
fubjedt  was  not  its  proprietor,  he  would  not  ceafe 
thereby  to  aft  fairly.  The  proprietor  however  would 
be  at  liberty  to  take  his  oath  on  this  faft,  namely, 
whether  at  the  time  that  this  report  was  current,  or 
afterward,  he  had  not  in  faft  an  entire  certainty,  that 
the  fubjeft  did  not  belone  to  his  author. 

Neither  would  he  aft  rairly  if  by  ^a  miftake  of  right 
he  had  believed ;  for  example,  that  his  author  who 
was  only  ufufruftuary  of  the  fubjeft  had  the  power  to 
alienate  the  property  of  it. 

Moreover,  prefumptive  honefty,  bona  fides^  is  not 
only  requifite  at  the  time  the  pofleflion  is  acquired, 
but  alio  during  the  whole  time  that  the  ufucapion 
lafts ;  the  reafon  of  this  is,  that  when  a  man  afts  with 
prefumptive  diihonefty,  tnala  fide^  he  cannot  acquire 
a  fubjeft  by  fo  ihort  a  poflfeifion. 

Vol.  II.  E  But 
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But  as  fair  dealing  is  always  preftmied  in  a  pcrlorf 
who  gets  by  prefcription,  one  who  pretends  that  ano-* 
ther  has  poflefled  unfairly,  {malajiae)y  muft  prove  it. 

S  lo. 

IV.)  It  is  requifite,  in  the  fourth  place,  that  aperibn 
who  acquires  by  preicription  have  obtained  the  fub- 
jcft  or  right  by  a  juft  title  or  deed,  {exjufio  titulo) ; 
that  is  to  lay,  by  a  deed  fit  to  transfer  property,  or 
any  other  vtA  rights  (ex  canfa  domifm  feu  juris  tranf- 
lativa.) 

N.  t.  It  is  not  fufficicnt  then,  that  he  be  perfuaded 
he  has  a  juft  title,  and  that  he  believe  that  his  author 
poflefTed  k  in  virtue  of  fuch  a  title,,  unkfs  he  have 
good  reafons  for  fo  believing ;  as  for  example^ 

a)  If  he  found  the  fubjeA  or  right  among  the  things 
belonging  to  the  fucceffion  of  the  perfon  whofe  heif 
he  is ;  for  he  is  hot  obliged  to  know  whether  the  de- 
fun^  had  acquired  the  fubjeA  by  virtue  of  a  juft 
title. 

Or,  b)  If  having  intrufted  another  to  purchafe  the 
fubjeft,  it  be  delivered  to  him-  by  his  truftee,  though 
afterward  the  bargain  be  declared  nuih 

Or,  c)r  If  buying  a  thing  from  a  furious  or  fatuous 
perfon,  he  believed  he  was  contrafting  with  a  man  in 
his  fenles. 

Or,  d)  If  he  receive  money  which  is  not  due. 

Or,  e)  If  he  acCept  fairly  {bona  fide)  of  a  legacy  left 
him  in  a  will,  not  knowing  that  this  iegafey  was  re^ 
voked  by  a  codicil,  6?^. 

N.  2.  When  a  man  poflefles  a  thing  by  virtue  of  a 
pretended  agreement,  the  title  is  null,  and  confe- 
quently  the  ufucapion  incfFedlual.  If  then  one  ad- 
knowledge  in  a  contraA  that  he  has  fold*  his  houfe,. 
to  Caius,  though  he  have  only  fet  it  to  him',  Caius 
could  not  pretend  to  have  got  it  by  prefcriptiort,, 
though  he  had  poflefled  it  for  the  time  neceflary  vo* 

prcfcripdoD^ 
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prefcripcxHi ;  the  reaibn  of  which  is^  that  he  has  not 
poflcfled  it  by  virtue  of  a  juft  title  that  can  convey 
the  property,  (exjufio  titulo  domim  tranfiativo.) 

§  u. 
We  have  indeed  l^d  down  this  general  principle, 
liiar  all  caufes  or  titles  fit  to  transfer  property  ought 
to  be  regarded  as  juft  tides  to  operate  ulucapion : 
nevcrthelefs,  as  there  are  fome  of  thofe  tides  accom- 
panied with  particular  circumftances,  it  is  proper  par- 
ticularly to  explain  them« 

S  12. 

One  of  thofe  titles  is,  in  the  firft  place,  what  is 
called  pro  folutOj  which  tak.es  place,  for  example,  when 
Caius  honeftly  {bonajide)  believes  that  Seius  owes  him 
one  hundred  crowns,  and  Seius  pays  them  to  him  by 
miftake.  In  this  cafe  Caius  gets  thofe  hundred  crowns 
by  prefcription,  by  virtue  of  the  ivAt  pro  foluto.  This 
titje  IxJ^ewife  takes  place  when  Seius  delivers  a  thing 
to  Caius,  and  Caius  honeftly  {bona  fide)  believed  that  it 
belongs  to  Seiys,  in  which  cafe  ufucapion  has  aUb  its 
effixt  in  virtue  of  the  tide  pro  foluto. 

2.)  Another  title  accompanied  with  particular  cir- 
cumilances  is  that  called  pro  emptorc^  which  takes  j)lacc 
when  Caius  buys  from  Seius  a  thing  which  does  not 
belong  to  Seius. 

That  ufucapion  may  have  its  effeft  in  this  cafe,  it 
is  requifite,  i.)  That  Seius  be  really  capable  of  enter- 
ing into  an  agreement.  2.)  That  the  fale  have  been 
really  concluded,  as  it  is  not  fufiicient  that  Caius  be- 
lieved he  had  bought  the  thing.  3.)  That  delivery 
have  followed,  even  though  it  fliould  have  been  but  a 
fi<5Htious  delivery,  (per  jiSlam  tradiiionem.)  4.)  That 
Caius  have  ^cled  honeftly,  {bonafde)^^  and,  5.)  That 

E  2  .  the 
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the  price  of  the  purchafe  have  been  cffeftuajly  paid  t(| 
Seius,  or  that  he  have  lent  it  to.  Caius,  or  that  Caius 
have  fatisfied  Sems  in  fome  other  way. 

A  man  is  alfo  reckoned  purchafer  as  to  the  tSt&  of 
ufucapion,  {quoad  effeSim  ufucapioms)y  when  he  has; 
honeftly  (bona  fide)  paid  the  eflimation  of  his  neigh- 
bour's fuit,  (^Jiimationem  Utis  aUetue  bonafide)^  or  when 
one  has  obtained  by  tranfa6tion,  by  exchange,  or  by 
divifion,  {ex  caufa  tranfaSiotuSy  permutationisj  vel  dhi- 
Jioms)y  a  thing  belonging  xo  another  and  fairly  deli* 
vered,  {rem  dienam  bona  fide  traditam.) 

Neither  does  the  buyer  ccafe  to  have  afted. fairly^ 
becaufe  he  knew  beforehand  that  the  feller  would 
fquander  the  produce  of  this  fale  to  fatisfy  his  incli- 
nation to  debauchery:  for  it, is  fuf&cient  if  he  belie-r 
ved  that  the  feller  had  the  property  of  the  thing. 

But  it  would  not  he  regs^rdcd  as  a  title  pro  emptore^ 
if  Seius  had  fold  the  thing  to  Caius  only  on  condition 
that  he  would  leave  ^he  falc  in  fufpenfe,  (fuh  conMHon^ 
fujpenJfoa)y  becaufe  the  buyer  docs  not  acquire  the 
property  of  the  thing  till  the  condition  come  to  exift, 
^nd  becaufe  for  that  reafon  ufucapipn  cannot  begin 
till  after  that  time. 

3.)  A  title  accompanied  with  particular  circum- 
fiances  is,  in  the  third  place^  the  title  pro  beredey  which 
takes  place,  when  the  true  heir,  or  real  heir,  and  eve^ 
the  perfon  who  i$  qall^d  in  law  futis  et  necejfariusy  find^ 
among  the  effe£ts  of  the  fucceflion  a  thing  which  makes 
no  part  of  them,  and  which  he  poffefles  neverthelefs  as, 
honeftly,  {bona  fide\  believing  it  belongs  to  himfelf : 
for  it  is  not  requifite  that  an  heir  fhould  know  by 
what  right  the  defunft  acquired  all  the  fubjefts  which 
compofe  his  fucceflion. 

But  if  the  proprietor  prove  that  the  thing  was  bor- 
rowed by  the  defunft,  or  (hat  he  received  it  only  as 
^  depofit,  or,  in  fine,  that  he  poffefled  it  not  in  his 
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f>wn  name,  but  in  name  of  the  proprietor  who  rede* 
inands  it,  the  heir  cannot  run  the  prcfcription  by  and 
in  virtue  of  the  dcftinft's  right,  {ex  jure  iefunSi) ;  he 
cannot  then  begin  the  ufuqapion  till  the  time  of  his 
entry  on  the  inheritsuice,  that  is  to  fay,  after  he  begun 
faimfelf  fsurly  {bona  fide)  to  poflefs  the  thing, 

4.)  A  title  accompanied  with  particular  circum-  ' 
ftances  is,  in  the  fourth  place,  the  title  pro-  ienato^ 
which  takes  place  when  Seius,  without  having  the 
property  oi  a  thing,  neverthelefs  makes  a  prefent  of 
it  to  C^us,  and  the  donation  is  not  contrary  to  the 
laws. 

This  title  is  fufficjent  to  enable  one  to  run  the  pre- 
fciiption  {quoad  effeHum  ufucapiendi\  even  though  the 
donator  (hould  revoke  the  donation,  and  ihould,  to 
that  tSediy  raife  an  a6tion,  by  reafbn  that  the  time  re- 
quifite  for  ufucapion  would  neverthelefs  continue  to 
run  againft  the  proprietor. 

§76, 

5.)  A  title  accompanied  with  particular  circumftan* 
CCS  is,  in  the  fifth  place,  the  title  pro  dereUffOj  which 
takes  place  when,  without  having  the  property  of  a 
thing,  a  man  neverthelefs  abandons  it,  as  if  he  were 
the  owner,  declaring  that  he  intends  it  no  longer  to 
be  included  in  his  inheritance,  ,  In  this  cafe,  he  who 
fdriy  {boita  fide)  takes  pofieflion  of  it,  reckoning  that 
the  perfon  who  has  abandoned  it  was  its  real  proprie- 
tor«  and  had  a  right  to  quit  it,  may  acquire  it  by  pre-* 
fcription,  by  virtue  of  the  title  pro  dereli£lo. 

We  have  moreover  already  explained  above,  book  I. 
tit.  II.  art.  VI.  §  51.  when  a  thing  may  be  reckoned 
as  abandoned. 

6.)  A  title  accompanied  with  particular  circum- 
fiaaces  is,  in  the  fixth  place,  the  title  fro  UgatOy  which 

takes 
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takes  place  when  Seius,  without  having  the  propeitjr 
of  a  thing,  neverthele^  leaves  it  in  legacy  to  Caius, 
Jn  this  caie,  Caius  may  acquire  it  by  prefcription,  by 
virtue  of  the  title  pro  legato^  cvcp  tnough  the  true 
proprietor  were  ftill  alive. 

This  title  likewife  takes  place  when  the  teftator^ 
having  left  id  legacy  to  Caius  a  thing  which  belongs 
to  him,  afterward  takes  it  from  him,  and  Guus,  not 
Jcnowing  that  circumftance,  feizes  it  without  vio- 
lence, and  in  a  manner  neither  clandeftiqe  nor  precar 
rious  (Jine  v/,  non  clam^  mm  precariot) 

Ifemj  When  the  teftator  has  left  a  legacy  to  Caius, 
and  there  are  two  perfons  of  that  name; .  \n  which 
cafe  he  of  the  two  who  poffeiTes  the  thing  left  in  le- 
gacy fairly,  {bonafide\  gets  it  by  prefcription,  in  vir- 
tue of  the  title  pr^  legato ;  even  though  he  were  no; 
the  perfpn  to  whom  the  legacy  was  deftined  by  the 
teftator. 

This  titje  would  further  be  fufficient  for  running 
the  prefcription,  even  though  the  will  in  which  the 
legacy  was  left  were  annulled  on  account  of  a  defedt 
}n  folemnities. 

Moreover,  it  is  well  known  that  a  man  cannot  ruq 
the  prefcription  in  virtue  of  this  tide,  in  cafe  he  be 
incapable  of  receiving  any  thing  by  will. 

§18/ 

7.)  A  title  accompanied  with  particular  circum- 
ftances  is,  in  the  fcventh  place,  the  titlt  pro  dote^  which 
takes  place  when  a  wife  fettles,  as  a  portion,  a  thing 
belonging  to  another,  in  which  cafe  ufucapion  begins 
from  the  date  of  the  delivery  to  the  hufband. 

This  title,  and  confequently  ufucapion,  having  no 
cffedl  till  after  the  day  of  the  nuptials,  does  not  then 
take  place,  when  it  is  a  bride  who  gives  to  her  bride- 
groom a  thing  belonging  to  another,  with  an  intent 
that  he  fhall  not  acquire  it  till  after  the  marriage  -^ 

which 
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which  is  always  prcfumed  when  there  is  any  doubt  on 
that  head. 

But  if,  without  having  that  intention,  Ihe  give 
purely  and  (imply  a  thing  to  her  bridegroom,  ufuca- 
pion  would  be^in  from  the  day  of  the  delivery. 

This  alfo  tzxics  place  with  relpeft  to  tfvery  thing 
lettJed  as  a  J)orti(Jn,  v?hether  particular,  untverfal,  or 
common. 

A  diftinAion  rhuft  nevefthelefs  be  made,  whether 
the  portion  being  given  before  marriage,  that  was 
done  by  eftimation  or  without  eftimation.  In  thd 
firft  cafe,  the  hufband  cannot  acquire  the  thing  by 
prcfcription,  neither  in  virtue  of  the  title  pro  dote^  not 
in  virtue  of  that  which  is  called  fro  fuo.  In  the  fe- 
^ond  cafe,  he  runs  the  prefcriptioh  of  the  thing  be- 
fore mamage,  in  virtue  of  the  title  pro  fuo^  and  afte^ 
marriage  in  virtue  of  the  title  pro  dote. 

The  title  pro  dote  comes  to  afi  end  with  relpeft  to 
the  hufband,  when  the  marriage  is  diffolved  or  de-* 
clared  null ;  but  the  wife  may  continue  to  run  the 
preicription  of  her  ow'n  portion,  of  which  (he  was 
put  in  pofleffion  by  the  diflblution  of  the  marriage. 

8.)  A  mle  accompanied  with  particular  circtimftan* 
ces,  arid  proper  to  operate  tifucapion,  is,  in  fine,  the 
title  pro  fuo.  Obferve  that  this  tide  may  be  taken  in 
a  general  meaning,  in  which  cafe  it  comes  in  compe- 
tition with  all  the  preceding  titles,  or  eife  in  a  par- 
ticular meaning. 

If  then  a  man  run  the  prcfcription  by  virtue  of  the 
titles  pro  emptore^  pro  legato,  pro  dote,  &5V .  he  does  it 
alfi)  by  virtue  of  the  title  pro  fuo^  in  which  all  thefe 
particular  tides  are  included. 

The  title  pro  fito^  taken  in  a  particular  fenfe,  has 
place  when  the  title  of  the  perfon  who  runs  the  pre- 
scription has  no  name  peculiar  to  it  ^  for  example, 

a)  When 
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a)  When  a  man  finds  on  his  grounds  a  wild  beaft 
which  has  been  tamed  by  another,  and  fhuts  it  up  in 
his  park* 

b)  When  one  has  fairly  {bona  fide)  cryoycd  the 
fruits  of  a  fubje^t  belonging  to  another,  and  has  there-^ 
by  been  enriched* 

c)  When^  by  miflake,  a  thing  has  been  paid  which 
was  not  due  to  us,  and  we  have  accepted  and  feceived 
ic  as  honeilly  believing  it  to  be  our  own. 

d)  When  a  bride  gives  and  delivers  to  her  bride- 
groom, before  the  nuptials,  a  thing  belonging  to  ano^ 
ther,  and  without  eftimating  it*  See  the  preceding 
feftion. 

V.J  In  order  to  run  the  prefcription  of  a  thing  by 
ufucapion,  is  is  requifite,  in  the  fifth  place,  that  one 
poflefs  it.  And  indeed  there  is  no  place  for  ufucapi- 
on, if  there  be  not  a  real  poffeffion,  and  every  pof* 
feilbr  can  only  run  the  prefcription  of  what  he  poi^ 
fefies,  and  fo  far  as  he  pofleiles  it*  If  then  one  pof^ 
fels  a  thing  compofed^of  feveral  parts^  for  example, 
a  houfe,  he  may  indeed  get  the  houfe  by  prefcrip- 
tion, but  not  the  materials  of  which  the  houfe  ia 
compofed.  Wherefore  alfo  the  proprietor  of  the  ma- 
terials may  redemand  them,  when  the  houfe  comes  to 
be  taken  down  and  deflroyed.  See  above,  book  11^ 
tit.  V.  art.  IV.  §  i8.  and  19. 

The  fame  is  the  cafe  when  a  man  poflefies  a  whole^ 
confiding  of  feveral  parts  only  contingently,  {ccntin^ 
genter) ;  for  example,  a  flock  of  fheep.  In  this  cafe 
the  prefcription  takes  place  with  refpedt  to  the  whole 
flock,  but  not  with  rcfpcft  to  every  Ihcep  in  particu«> 
lar.  Wherefore  alfo,  if  there  be  in  the  flock  a  ftray 
flieep,  it  may  be  redemanded  by  its  proprietor,  even 
after  elapfing  of  the  time  requifite  for  ufucapion. 

On  the  other  fide,  if  a  man  have  poflTeffed  and  acqui-^ 
red  by  prefcription  all  the  materials  of  a  ruinous  houfe, 

or 
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«•  feverai  Ihccp,  -which  he  has  got  by  prcfcription, 
•each  in  particular,  and  not  as  forming  a  fiock,  it  can- 
noc  be  ^id  in  fuch  cafes  that  he  has  got  the  houie  or 
flock  by  prcfcription. 

VI.)  In  tsrder  to  be  enabled  to  acquire  by  prefcriptioa 
in  the  way  of  ufuc^ion*  it  is  requifite,  in  the  fixtk 
place,  that  one  poflefs  a  thing  for  a  certain  time. 

The  RondM  hws  have  required  apoAeflion  of  three 
years  for  moveable  things,  and  for  immoveables  a  teu 
years  pofleffion  when  die  proprietor  is  in  the  coun- 
ty, and  twenty  years  when  out  of  it. 

Sot  as  it  would  be  unjuft  and  pernicious  to  focie- 
ty,  that  one  who  has  acquired  a  ni^oveable  thing  fairly 
in  trade,  into  which  men  enter  every  day  with  one 
another,  (hould  be  obliged  to  wait  thre^  whole  years, 
faefoie  he  be  fvUy  afiured  lof  having  the  property  <£ 
his  purchase,  we  have  lioittcd  the  time  of  prefcription 
in  tUogs  moveable  to  one  year;  willing,  conlisquentfy, 
that  wfaea  one  has  poOelTed  a  thing  belonging  to  anor 
ther  for  one  year,  the  right  of  the  firft  proprietor  be 
cxdnguifbed,  and  that  he  may  have  his  recourfe  only 
agasnft  the  perfoa  who  has  defvtved  him  <^  the  ppdei- 
lion  of  the  thing. 

Obleree^  that,  to  calculate  thb  year,  one  muft 
reckon  naturally  from  the  inftant  at  which  it  began 
to  that  at  which  it  ended,    {de  ntomento  in  fmtnentum. ) 

Things  immoveable  fall  under  prefcription  by  a 
pofleffion  of  ten  years  between  parties  prefent,  and  of 
twenty  between  the  abfent. 

But,  in  this  cafe,  the  time  is  not  reckoned  ruUurally^ 
from  one  inilant  to  another,  {naturalHer  de  nrnnmto  in 
momenium)^  but  civillyj  from  one  day  to  another,  {ci- 
^ikfer  de  die  in  diem).  Whence  it  follows,  that  ufu- 
capion  is  accomplilhed  when  the  laft  day  is  come. 
A  pn^etor,  moreover,  is  reckoned  prefent,  while 

Vot.  11.  F  he 
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he  remains  in  the  province  where  he  has  his  re&- 
dence;  and  abfent,  when  he  is  out  of  that  prcH 
vince. 

VII.)  To  acquire  by  prefcription  in  the  way  of  ufu- 
capion,  it  is,  in  fine,  requifite,  that  the  peribn  who 
runs  this  prefcription  be  not  interrupted  i(i  the  po& 
feifion. ' 

Interruption  is  made  either  naturally,  mUuraUter^ 
or  civilly,  civiliter. 

PeffeiBon  is  interrupted  naturally,  when  the  poflef- 
for  is  difpoffefled,  or  lofes  the  poflfeffion  in  any  other 
way.  It  will  be  feen,  in  the  third  part,  when,  and  in 
^hat  manner,  one  is  re<:koned  to  have  loft  the  pof- 
feflion  of  a  thing. 

Poffcffion  is  then  interrupted  naturally,  when  the 
pofleffor  lofes  by  theft,  or  robbery,  the  thing  which 
he  pollefled,  or  when  he  is  difpoflefled  of  it  in  a  vio- 
lent manner,  and  by  open  force ;  but  not  when  one 
feizes  it  fecretly,  and  in  a  furreptitious  manner. 

Poffeflion  is  alio  interrupted  naturally,  if,  while  the 
prefcription  is  running,  the  thing  be  put  out  of  the 
commerce  of  mankind ;  for  example,  if  it  happen  to 
be  confccratcd  to  djvine  fervice,  (^c. 

Pofleflion  is  interrupted  civilly  by  the  interpellation 
of  the  proprietoF,  namely,  when  he  interpels  or  chair 
lenges,  and  judicially  fummons  the  pofleflbr  of  the 
thing  to  reftore  it  to  him,  if  he  obtain  a  decree  of 
citation  againil  him,  and  caufe  it  to  be  notified. 

It  is  not  hioreover  neceffary  to  interrupt  ufucapion, 
that  the  caufe  be  litigated. 

But  an  interpellation  made  extrajudicially  would 
not  be  fufficient  to  interrupt  ufucapion,  unlefs  it  were 
made  to  the  poflfcflbr  by  a  notary  attended  by  witnef- 
fes,  to  acquaint  him^  that  claims  are  laid  to  the 
thing  which  he  poffcflcs,  by  which  be  becomes  the 

unfair 
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iinfair  (mda  fide)  poi&flbr ;  wherefore  alio  he  will  do 
{nrudendy,  if,  in  order  to  maintain  his  rights,  he  fue 
the  pretoided  proprietor  oh  the  law  againft*  defama- 
tion {ix  ligt  Sffamari.) 

If  the  pofleflbr  finilh  the  time  requifite  for  ufuca- 
pion,  dunns  the  litigation  of  the  caufe,  or  durapon 
of  the  procete^  that  is  no  advantage  to  him ;  fo  that 
if,  by  the  ieiitence  pafled,  the  demandant's  right  of 
jvoperty  be  acknowledged,  the  poffefibr  cannot  ob- 
JC&  ufiicapiori,  becaufe  it  has  once  been  interrupted 
by  interpelladon; 

If  the  proprietor  neverthelefs  do  not  raife  his  a<ftion 
within  a  year  and  day  after  the  extrajudicial  interpel- 
lation, or  if^  within  that  fpace^  he  do  not  profecute 
the  aAion  which  hfe  has  raifed^  the  poiTeiTion  (hall  not 
be  interrupted  by  the  interpellation,  and  the  pofTefibr 
ihaU  continue  the  courle  of  prefcription,  as  if^iio  fuch 
interpelladon  had  been  made. 

In  caie  ieverals  have  a  right  to  the  thin^^  and  the 
interpelldtioh  be  made  only  by  fome  of  them,  or 
when  all  having  interpell^d  the  poITeflbr,  fome  of 
theni  afterward  renounce  the  caiife,  or  give  it  Up,  the 
pofleflbr  continues  his  right  to  run  the  prefcription^ 
againft  the  ihare  of  fuch  as  have  not  interpelled  him» 
or  who  hare  renounced  the  caufe,  by  reafon  that  ufu- 
capion  has  not  been  interrupted  with  refpcA  to  them. 

Poflefljon  is  not  interrupted  when  a  thing  pailes  to 
heirs  or  to  particular  fucceflbrs,  if  they  be  both  in 
bona  fide  pofleflion,  by  re^on  that  they  are  reckoned 
to  continue  the  fair  pofleflion  of  their  predeceflbrs. 

S  n- 

It  is  evident,  moreover,  that  ufucapion  has  its  ef* 
fefi  only  when  the  proprietor  might  have  objedted  to 
it. 

Confequently  ufucapion  cannot  be  alleged  againft 
a  perfon  who  has  had  good  reafons  to  abfent  ^  that  \% 

F  2  t^ 
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to  fay,  to  go  out  of  the  proviXKe  in  which  he  has  hsA 
his  refidencc.  The  time  rcquifite  for  ufucapton  can* 
not  then  begin  to  run  agatnft  him  till  2&cr  the  day 
of  his  return. 

Neither  does  ufucapion  uke  phce,  when  die  pror 
priqitor  could  not  fue  the  pofleflor  on  account  of  a- 
war,  of  a  peftilence,  of  his  own  minority^  <^  a  mifta- 
ken  rights  or  of  fuch  other  lawful  impediment. 

It  is  attb  regarded  as  a  valid  reaibn,  not  tx>  foe^ 

a)  When  a  ion,  out  of  refpedt  to  his  fiufabr,  ta 
whom  he  has  not  entered  heir,  has  not*  demanded 
from  him,  when  he  was  yet  altve^  his  naochet^s  for-* 
tune,  which  the  father  has  fquandered. 

b)  Wlien  a  wife,  out  of  regard  to  her  huiband,  does, 
not  redemand  from  him  the  dotal  fortune  which  her 
has  alienated. 

c)  When  the  pofiefibr's  intereft  and  authority  tie» 
up  the  proprietor's  hands,  and  Hinders  lum  from  profe^ 
cuting  his  right; 

Prefcrtption  runs  in  way  of  ufucapion  cincfly  in  all 
things  corporeal,  *  be  they  moveable  or  immoveable  > 
but  from  this  rule  are  excepted, 

I.)  Things  ftolen,  which  cannot  be  got  by  pre- 
fcription,  but  by  a  pottcilion  of  thirty  years,  even 
though  they  were  in  the  hands  of  a  bota  Jide  poflelTorr 

2.)  It  is  the  fame  in  things  which  a  wife  has  con-^ 
veycd  away  of  her  hviiband's  fortune-,^  likcwifc, 

3.)  In  thofe  conveyed  away  out  of  a  fuccefiion  v  andy 

4.)  Of  effefts  feized  by  violence,  and  open  force, 
againft  which  likewfe  prefcription  cannot  run  in  the 
way  of  ufucapion.  ' 

Obfervc  that,  if  thefc  things  ceafe  to  be  imperfedt, 
and  the  defeft  which  may  be  in  them  be  correfted  ; 
that  is  to  fay,  if  thby  be  reftored  and  returned  to  their 
firft  flate,  or  if '  the  proprietor  have  been  fatisiied  in 

any 
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ftivy  other  way  with  re^rd  to  thcm»  they  may  be  ac^ 
quired  by  prdcripcion  tn  the  way  of  uAicapbn. 

Thefe  things^  neverthelefs,  do  not  ceafe  to  be  im^ 
perfed,  when  they  are  returned  into  the  proprietor's 
pQ0e01oa  by  virtue  of  another  caufe  or  title,  (ex  alia 
amfa.) 

It  is  not  neceOary,  moreover,  that  reftitution  be 
made  to  the  proprietor  himfelf ;  but  it  is  fufficient, 
for  example,  that  it  be  reftored  to  the  perfon  to  whom 
he  had  k»t  it,  or  with  whom  he  had  depofited  it.  It 
may  alfo  be  returned  to  a  guardian  or  curator ;  but 
if  it  be  the  guardian  or  curator  who  conveyed  it  away, 
he  muft  refbore  it  to  his  pupil  or  minor  himfelf. 

5«}  A  judge  cannot  acquire,  by  way  of  ufucapion, 
the  prefents  made  to  him,  though  he  had  even  re-^ 
ceived  them  only  to  do  and  accelerate  juftice. 

6.)  Neither  does  ufucapion  take  place  with  re- 
fpei%  to  things  which  belong  to  us  or  to  our  ex^ 
diequer^  nor  with  refpedt  to  fuch  as  belong  to  pu^ 
pils,  to  cities,  to  pious  ufes,  and  to  ail  fuch  as  en^ 
joy  the  riehts  of  mmors ;  becaufe,  in  fuch  cafes,  the 
negled  of  redemanding  ought  not  to  be  imputed  to 
the  proprietors,  but  to  fuch  as  are  intrufted  wttl\  the 
admiuiftration  of  their  efie£ts. 

7.)  Neither  does  ufucapion  take  place  with  rcfpedt 
to  vacant  fubjeAs,  whether  the  exchequer  has  been 
informed  of  them  or  not  •,  for  thofe  fubjefts  belong 
to  our  royalties,  and  confequently  fuch  as  are  in  pof- 
ieffion  of  them  are  always  reckoned  to  poffefs  them 
unfairly,  walajidt. 

8.)  Neither  can  the  things  be  acquired  by  prefcrip- 
tion,  the  alienation  of  which  is  prohibited  by  any  fet-* 
tlement  approved  by  the  laws  -,  fuch  is,  for  example^ 
a  feoffment  in  truft. 

9.)  Nor  things  prohibited  by  the  laws  themfclves 
to  be  alienated ;  for  example,  the  dotal  fortune. 
10.)  As  to  things  belonging  to  the  adventitious 

peculiar. 
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peculiar,  and  which  a  father  alienates,  ufucapion  dot^S 
not  take  place  while  he  lives,  &f^.  by  reafon  that  h6 
has  the  ufufru6t  of  this  peculiar :  ufucapion  then  does 
not  begin  to  run  till  aner  the  day  on  whieh  a  fon 
was  what  is  called  in  \zm  fid  juris }  that  is  to  fay,  aftei' 
he  ceafed  to  be  under  the  paternal  power. 

II.)  Neither  can  things  be  got  by  prefcription 
which  of  their  own  nature  cannot  be  poflefled  by  man ; 
fuch  are  things  common. 

12.)  Nor  thofe  which  are  out  of  tbeif  commerce  \ 
fuch  are  things  facred  and  religious. 

13.)  Neither  can  things  which  caa  only  be  got  by 
prefcription^  by  a  pofleffion  of  time  immemorial,  fall 
under  prefcription  in  the  way  of  ufucapion; 

II.)  A  p^rfon  may  acquire  by  prefcription  alfo,  in  the 
fecond  place,  by  way  of  ufucapion,  all  kind  of  things 
incorporeal;  fo  that  a  man  who  poflefles  fairly,  {bona 
fide\  and  by  virtue  of  a  juft  title,  a  right  of  real  or  p^r- 
fonal  fervitude  on  another's  eftate^  may,  after  having 
exercifed  it  for  ten  years,  when  the  party  is  prefent,  and 
twenty  years  when  abfent,  fecure  it  by  prefcription,^ 
and  fupport  himfelf  in  his  pofleffion  by  virtue  of  ufu*^ 
capion,  (jure  ujkcafionis.) 

Likewife  if  on'e,  during  the  time  mentioned,  dratt 
fpom  the  proprietor  of  a  fubjeft,  certain  yearly  rents^ 
which  indeed  are  not  due  to  him,  but  which  however 
he  boneftly  believes  to  be  due  to  him  by  the  proprie* 
tor,  after  this  time  is  elapfed,  he  gets  by  preicription^ 
in  the  way  of  ufucapion,  not  only  what  he  has  re- 
ceived every  year,  but  even  the  right  of  drawing  the 
yearly  rent. 

One  may  alfo  get  by  prefcription,  in  the  way  of 
ufucapioi^,  other  rights  on  another's  eftate ;  for  ex« 
ample,  ty thes,  hunting,  and  jurifdi£Uon,  &fr« 

§  26, 


Title  V.    Art.  I.  47 

$26. 

In  order  to  acquire  uicoq;>oreal  things  by  prefcripr 
tion  in  the  way  of  ufucapion,  the  laws  require, 

I.)  That  the  perfon  who  runs  the  prefcription  pof- 
fc&  another's  right,  (jus  alienum)  \  but  as  things  in- 
corporeal are  npt  properly  pof]fe(fi!d,  the  exercife  of  a 
right  on  another's  groynd  i$  reckoned  poileffion,  and 
a  perfon  who  poflefies  this  right  is  called  a  fuppofed 

The  laws  require  alfo,  in  the  fecond  place, 

2.)  Prefumptive  boncfty,  {pbna  fides) ^  in  xht  fuppofed 
poffeffor^  that  is  to  fay,  a  be^ef  that  it  is  lawful  for 
Jiim  to  exerciie  this  right  on  his  neighbour's  ground. 
An  heir  afts  fairly  (btmafide)  when  he  excrcifcs  a  right 
to  a  fcrvitqde,  bccaufe  be  believes  that  the  perfon 
from  whom  he  inherited  was  intitled  to  ufe  it.  Jt  is 
the  £unc  irith  ^  pofieflbr  who  has  acquired  a  right  to 
a  fervitude  fron)  one  who  has  not  the  property  of  the 
lands  fubjeded  to  it,  bv(t  whom  he  thought  to  be 
real  proprietor  of  them. 

3.)  The  laws  likewife  requires  juft  titles. 

The  exercife  of  a  right  on  another's  ground  is  rec- 
koned a  juft  title,  (projufia  titula)^  when  the  poffeflbr 
docs  not  feize  it  violently,  and  exercifes  it  neither 
privately  nor  in  a  manner  purely  precarious,  {nm  vi^ 
nonclam^  nmprecario.) 

For  there  is  a  legal  prefumption  that  the  proprietor 
of  the  ground  knew  of  the  exercife  of  the  right  of 
fervitude,  whence  there  is  ground  to  conclude  that 
he  confented  to  it,  fince  he  did  not  objed  for  fo  many 
years.    In  fine, 

4.)  The  law$  require  alfo  a  continued  poifefllon  in 
the  ufucapion  of  rights,  which  gives  occafion  to  a  dif- 
tindion  between  rights  whofe  exercife  is  continual, 
and  fuch  whofc  exercife  is  not  continual,  {inter  jura 
cmUhaia  et  difconlinua).  The  firft  fall  under  prefcrip- 
tion by  po(ie04on  of  ten  years  when  parties  are  pre, 

fent  i 
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fent ;  but  the  others  cannot  be  acquired  by  a  poflet 
iion  of  lefs  than  twenty  years.     See  below»  book  IV. 

tit.  I. 

S  «7- 
UfucapioA  of  incorporedi  things  previoufly  reqai* 

ring  a  fupfofed  pojfiffion^  that  is  to  lay,  the  exercife  of 

another's  right,  it  thence  very  natundly  follows,  that 

there  is  no  ufucapion  when  one  is  not  in  pofleffiofi 

of  a  thing  belonging  to  another :  whence  it  refults^ 

that  things  of  mere  power,^  {res  mer^  fiuuhMtis\  that 

is  to  fay,  fuch  as  we  may  do,  or  leave  undone,  as 

:we  thinic  proper,  cannot  be  acquired  by  prefcription  : 

for  as  they  depend  on  every  one's  will  to  ufe  them  or 

not,  it  cannot  be  faid  that  the  polfeilion  of  another's 

right  (juris  aUem)  can  take  place  with  refpe6k  to 

them, 

N,i.  If  then  Caius  do  not  build  his  houfe,  or  do 
not  nnake  windows  in  his  wall,  during  the  courfe  <^ 
ten,  twenty,  or  more  years,  but  wants  to  do  (b  after- 
wards, Seius  his  neighbour  cannot  hinder  him  to  do  i[>^ 
nor  objeA  ufucapion,  becaufe  he  does  not  pofiefs  the 
right  of  Caius,  (jus  aHmum),  who  might  as  he  {leafed 
heighten  his  own  houfe,  or  leave  it  in  its  low  condi- 
tion. 

^.2.  In  die  fame  way,  if  for  ten,  twenty,  or  more 
years,  Caius  have  caufed  his  grain  to  be  ground  in  a 
mill  which  is  not  his  own,  or  fent  to  fetch  beer  from 
an  alehoufe  which  does  not  belong  to  himfelf,  and 
afterward  want  to  grind  elfcwhcre,  or  take  beer  from 
another  brewer,  the  firft  miller,  no  more  than  the  firft 
brewer,  cannot  hinder  him  to  do  fo ;  becaufe  not  pof-  ^ 
feffing  another's  right,  (jus  aliinum\  they  cannot,  un- 
der pretext  of  ufucapion,  aflume  the  right  of  objeft- 
ing  to  it,  (JHs  jprobibendi)^  ufucapion  having  no  place  in 
fuch  cafes. 

JV.  3.  In  like  manner,  if  Seius  do  not  ufe  for  ten 

or  twenty  years  the  rights  which  he  has  on  Caiiis's 

/  eftate. 
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^ftite^  stfid  do  not  exercife  them  during  all  that  time  ; 
For  example^  the  right  of  fervitude^  iurifdidioti^  ty thes^ 
or  hunting,  ISc.  which  was  granted  him  on  th^t  eftate^ 
iuki  which  he  has  the  natural  liberty  to  exercife  or 
hot,  he  may  afterward  ftiU  make  ufe  of  his  right ;  and 
Caius,  whole  efbite  is  fubjedled  to  the  burdens  men^ 
tio^ed,  cannot  hinder  him  from  fo  doing)  under  pretext 
of  uiucapion*  The  reafon  of  whi^^h  is,  that  Caius  does 
not  poiieis  another^  rights  {jus  alienum.) 

N.  4.  It  v^ould  be  othcrwife^  if  when  Seius  wants  to 
fexercife  fuch  rights^  Caius  objeA  to  it,  and  hinder 
iSeius  frond  ufirig  his  right,  and  from  the  liberty  which 
he  has  to  ^xcrcife  it  when  he  thinks  fit.  If  Seius  ac- 
quiefce  in  this  prohibition  for  ten  or  twenty  years^  in 
that  cafe  this  right  ceafes  to  be  of  mbre  power ;  that  is 
to  £ayi  he  is  fiot  at  liberty  to  exercife  it  when  he  thinka 
proper ;  and  Caius,  who  has  inhibited  Seius  frotn  tiie 
ufe  of  it^  begins  to  {x^iTefs  another's  right,  by  whic^ 
lie  has  it  iri  his  power  to  fun  the  prefcription,  (in 
€0ndiiMne  ufucafimdi. )  Indeed  in  this  cafe  the  prohibit 
tiQn  of  Caius  comes  in  place  of  pofienioni  and  the  pa- 
tience of  SeiUs  acqUieicing  in  the  prohibition,  comes 
In  room  to  the  former  of  a  title,  and  of  prefumptivo 
honefty ;  confequently  all  the  conditions  of  ufucapion 
meet  in  it. 

It  thence  refults^ 

J.)  That  if  Caius  intending  to  heighten  his  houfej 
df  to  break  through  his  wall  to  make  a  window  in  it^ 
^eius  (hould  obje^  to  it,  and  the  former  fhould  ac* 
t}uiefce  in  the  prohibition  for  ten  or  twenty  years,  in 
this  cafe  ^ius  would  Squire  a  kind  of  poflcffion  by 
the  prohibition  which  he  ufed,  and  a  title  by  the 
fdeilce  and  indulgence  of  Caius. 

2.)  That  if  Caius  intending  to  exercife  upon  Seius*s 
grounds  his  right  of  fervitude,  of  jurifdidion,  of  ufu- 
fruA^  of  tythes,  or  of  hunting,  6fr.  and  being  hindered 
from  fo  doing  by  Seius,  who  prohibits  him  to  exercife 

Vol.  n.  G  thofe 
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thofc  rights,  he  be  filent  for  ten  or  twenty  years ;  iSttt 
that  time  is  expired  he  lofes  his  right,  and  Seius  ac-> 
quires  in  the  way  of  ufucajnon  the  liberty  of  hi^ 
grounds,  which  are  thereby  c&fcharged  of  thofe  bur^ 
dens  and  fervices. 

3.)  That  if  Caius,  after  having  employed  a  miUer„ 
or  a  brewer,  incline  to  change  them,  and  to  grind  or 
take  beer  clfcwbere,  and  it  happen  that  the  miller 
and  brewer,  in  prohibiting  him  to  make  this  change,, 
obtain  thereby  that  fcH*  ten  or  twenty  yeai«,  he  caufe 
his  grain  to  be  ground  by  them,  or  his  beer  to  be 
bought  from  them,  they  acquire,  by  the  way  of  ufu- 
capion,  the  right  of  obliging  him  to  do  fo  for  the  fxi-* 
turc. 

j\r.  5.  Moreover,  it  is  not  neceflary  that  the  prohibi- 
tion be  feveral  times  repeated,  but  it  is  fufficient  that 
the  perfon  prcAibited  do  not  objeA  to  it  diftdly  nor 
indiredlly. 

JV.  6.  In  fine,  when  feveral  perfons  concerned  ia 
that  kind  of  thing,  or  rights  which  are  of  mc;^e  power, 
{in  rebus  mera  facultatis)^  and  the  prohibition  was  fig- 
nified  only  to  one  of  them,  ufucapion  does  not  take 
place  with  refped  to  the  reft^ 

Ufucapion  does  not  take  place  when  the  ufc  of  a 
thing  is  common  to  all  men :  whence  it  follows,  that 
though  Caius  for  ten,  twenty,  or  more  years,  fhould 
not  travel  a  high-road,  or  fhould  not  draw  water  ouft 
of  a  public  river,  or  fhould  not  fend  his  catde  to 
drink,  fcfr.  he  would  neverthelefs  be  at  liberty  to  do 
fo  after  this  time  is  elapfed ;  and  that  even  though 
any  one  had  prohibited  him  to  do  fo,  and  he  had  aC'-^ 
quiefced  for  ten  or  twenty  years.  The  reafon  of 
which  is,  that  nobody  can  afTume  the  right  of  hinder- 
ing and  prohibiting  the  ufe  of  a  thing  common  by 
the  law  of  nations,  and  confequently  the  nature  itfeif 

of 
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of  the  thing  docs  not  allow  to  fuppofe  in  it  the  poflef- 
iion  of  another's  rights  (juris  aUeni.) 

The  fame  judgment  muft  be  pafled  concerning 
things  which  are  out  of  the  commerce  of  mankind, 
ftich  as  things  facred  and  religious,  with  regard  to 
which  neither  is  there  any  poi&flion  of  another's 
right. 

S  30. 

The  effeft  of  ufucapion  is, 

a)  To  acquire  to  the  perfon  who  runs  the  prefcrip- 
tlon  the  natural  or  civil  property  of  a  corporeal  thing 
belonging  to  another  \  he  may  confequently  diipole 
of  it  at  his  pleafure,  or  alienate  it,  &ff . 

Moreover,  he  does  not  acquire  only  by  ufucapion 
the  property  of  a  thing,  or  of  a  fubjeft,  but  alfo  all  its 
confequences  and  dependencies  * ;  confequently  he  ac- 
quires alio  what  is  added  to  grounds  by  alluvion.  He 
has  alio,  as  civil  proprietor,  right  to  all  the  aAioas 
allowed  to  real  owners,  fuch  as  claim  of  right,  ^c, 

b)  When  a  right  is  prefcribed  in  the  way  of  ufu* 
capion  on  another^s  ground,  a  real  right  is  acquired, 
by  virtue  of  which  that  right  may  be  exercifed,  and 
claimed  againfl:  any  po0efibr,  by  the  adioa  called  ccm^ 

Jejforia. 

c)  When  one  has  acquired  by  prefcription  the  li- 
berty of  his  own  ground ;  that  is  to  fay,  has  obtained 
by  ufucapion  an  extin6tion  of  the  burdens  and  duties, 
for  example,  of  a  fervitude,  to  which  it  was  fubjeft ; 
he  may  get  himfclf  ftipported  in  that  liberty,  by  vir- 
tue of  the  a£tion  called  ve^atDria^  againft  all  fuch  as 
were  before  due  by  tlie  ground* 

Obferve,  that  the  efFed  of  ufucapion  would  fubfift 

f  ♦  SuttCy  the  French  word  here  ufcd,  figoifies  in  \v9i  mortgage. 
Hence  Let  meuhles  n'ont  point  de  fuite^  "  The  moveables  are  not 

^  mongageaUe."3 

G  2  even 
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even  though  a  than  ihould  happen  to  be  infermed 
after  the  ufucapion  is  finiflKd,  that  he  has.  got 
by  prefcription  a  thing  belonging  to  another,  of 
though  the  proprietor  (hQul4  want  to  prove  his  right 
of  property  by  documents  newly  difcovercd  j  ^henc^ 
ift  follows  coniequently  that  neither  could  he  pbtaii| 
in  thofe  cafes  reftitqtion  to  his  right. 

ART,      II. 

0/  the  prefcription  which  takes  place  ly  a  pojfeffim  ^ 

thirty  or  forty  yean. 

{De  pr^ffcriptione.) 

S  31- 
'Y^E  have  treated,  in  the  preceding  article,  of  the 

prefcription  properly  called  ufucapion.  But  as 
in  ufucapion  there  is  required,  bcfidcs  poflcflion,  pre- 
fumptive  honefty,  (ipna  fides\  and  a  juft  titl?,  it  fol- 
lows, that,  in  failure  of  one  or  other  of  thcfe  condi^ 
^ions,  neither  the  poffeffor  of  another's  fubjeft,  nor 
the  pcrfon  who  holds  it  from  him,  are  ever  furc  of 
being  j^ble  to  keep  it  as  belonging  to  themfelves. 

§3^.- 
Neverthcjefs  the  principle  of  public  good,  which 

wants  to  have  the  pofleffion  of  things  and  rights  at 

laft  once  fecured,  find^  alfo  its  application  in  the  cafes 

where  a  man,  for  thirty  or  forty  years,  does  not  rede- 

mand  a  fubjeft,  {rem\  or  a  right,  (jus\  or  does  not 

exercife  the  right  which  he  has  on  another's  eftate, 

nor  raile  the  a^^ion  to  which  he  is  intitled  againft  his 

debtor,  it  is  juft  in  fuch  cafes  to  punifh  his  negligence 

^)y  the  lofs  of  the  fubjeA,  or  of  his  right. 

This  is  the  reafbn  why  no  inquiry  is  made,  in  thofe 

^afes  whether  the  poflfelTor  of  the  thing  or  right  afted 

'   '  fairly^ 
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faMy,  {hmafide)^  nor  whether  he  pofleOed  in  virtue  of 
a  jnft  title,  but  folcly  whether  the  proprietor  of  a  fulv 
jed:  has  let  thirty  or  forty  years  elapfe  without  claim- 
ing it,  or  whether  a  man  who  has  a  right  on  another's 
ground  has  not  ezercifed  it  during  ^  that  time,  or 
whether  a  creditor  has  allowed  that  time  t;o  dapfo 
without  fuing  his  debtor, 

S33- 
-  The  prefcription  in  queftion  in  this  article  is  no- 
thing elfe  but  a  method  of  acquiring  a  fubjtft  by  % 
|x>fle0i<m  of  thirty  qr  forty  years« 

§  34. 
I.)  That  this  prefcription  may  take  place,  it  k  firft 

requifite, 

a)  That  one  poflefs  a  thing  belonging  to  another, 

b)  That  one  be  in  pofleffion  of  a  right  on  another's 

i^te,  and  cxcrcife  jt.    Or,  c)  That  one  negleft  to 

CTercife  a  right  which  he  has  on  another's    eftate. 

Or,  d)  That  one  do  not  exa£k  what  is  due  to  him  by 

virtue  of  ^  perfonal  obligation,  {ex  obUgatitmc  perftH 

S  35- 
IL)  The  laws  require,  in  the  feccmd  place,  a  time 

pf  thirty  or  forty  years. 

But  there  are  none  but  fuch  as  are  capable  of  do- 
ing a  deed  who  can  acquire  a  real  right  by  prefcrip- 
tion.     See  above,  book  II.  tit.  III.  §  5. 

Neither  does  prefcription  take  place  but  againft 
fuch  to  whom  fonie  negligence  may  be  imputed.  See 
below,  §  38. 

§36. 
The  prefcription  of  thirty  years  takes  place, 
I.)  For  all  corporeal  things.     When  then  a  per- 
fi>n  has  poflefled  thirty  years  a  thins  belonging  to 
another,  hie  acquires  the  property  of  it  by  right  of 

prefcription,  (Jure  prafcriptims).    One  acquires  even 

by 
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by  this  prefcription  of  thirty  years  things  which  c$iv 
not  be  acquired  in  the  way  of  ufucapion,  becaufe  in 
the  prefcription  of  thirty  years  there  is  no  queflion 
either  about  prefumptive  honefty,^  {bona  jides)^   or  a 
juft  title,  but  folely  to  punifh  the  proprietor  for  his 
negligence. 
From  the  rule  however  are  excepted, 
I.)  Things  of  which  the  property  cannot  be  ac* 
quirecl ;   for  example,    things  common,   and  thofe 
which  are  out  of  the  commerce  of  mankind,  fuch  are 
things  facred  and  religious :  for  neither  of  them  can 
be  got  by  prefcription,  neither  in  the  way  of  ufuca* 
pion,  nor  by  the  prefcription  of  thirty  years. 
:    2.)  Thinffs  which  cannot  be  prefcribed  but  in  forty 
years;  fee  below,  §  41.  and  following;  or  fuch  a^ 
cannot  be  fo  but  by  a  pofleflion  of  time  immemorial* 
See  the  following  article, 
.  The  eflfeft  of  the  prefcription  of  corporeal  things  1% 
to  procure  to  the  pofleflbr  the  prc^erty  of  the  thmg^ 
with  all  th«  rights  and  aAions  depending  on  it. 

§  i7^ 

II.)  A  pcrlbn  may  alfo,  in  the  fecond  place,  acquire 
by  a  pofTeiBon  of  thirty  years  things  incorporeal. 

A  man  may  then,  i.)  Acquire  on  another's  eftate,  by 
a  pofieffion  of  thirty  years,  a  right  of  fervitude,  or  of 
hunting,  a  yearly  rent,  tythes,  &r.  confequently  the 
prefcription  of  thofe  rights  is  a  juft  title,  by  virtue  of 
which  the  perfon  who  runs  the  prefcription  acquires  a 
real  right. 

One  may,  2.)  Acquire  the  liberty  of  his  eftate  fub- 
jefted  to  fevcral  burdens,  when  the  perfon  to  whom 
thofe  burdens  are  due  does  not  exercife  them  for  a 
courfe  of  thirty  years. . 

In  fine,  one  may,  by  this  prefcription,  fct  himfelf 
at  liberty  from  any  obligation  real  or  perfonal^  when  the 
perfon  to  whom  he  is  bound,  and  who  confequently 

has 
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K^  a  right  to  fue  him,  lets  forty  years  elapfe  without 
^  a^on. 

This  is  alfo  the  reafon  that  the  adion  of  hypothec 
or  mortgage,  and  that  which  is  already  once  raifed^ 
{yaBiofmeTmota\  afe  prefcribed  after  thirty  years. 

Neither  can  one,  after  that  time  is  elapfed,  ufe  his 
right  of  difengaging  an  eitate,  (jus  reUundi)^  nor  the 
faculty  of  redemption,  (jus  retro  emendi)^  becaufe  the 
aftion  pigmraiiiia  is  prefcribed  in  the  firft  cafe,  and 
the  zBaon  en^ti  venditi  in  the  fecond^ 

,        S38v 
It  is  tnle,  thiit  the  rights  enumerated  above,  N.  % 

and  3.  are  things  of  mere  power  and  conveniency, 
{res  mera  facultatis\  of  which  the  exercife  (hould  feem 
to  depend  on  the  good  pleafure  of  the  perfon  to  whom 
they  are  due.  It  feems  indeed  that  he  ought  to  be 
at  liberty^  for  example,  to  ufe  a  right  of  fervitude,  a 
right  to  raife  an  aiflion,  iSc. ;  neycrthelefs,  as  it  is  alfo 
the  public  intereft  that  private  perfons  ihould  not  en- 
tirely negleft  thofe  rights  which  they  have  on  their 
neighbour's  eftate,  it  is  likewife  with  reafon  that  in 
fttch  cafes,  the  negligence  of  one  who,  for  fo  many 
years,  makes  no  ufe  of  his  rights,  or  gives  them  up 
without  profecuting  them,  {hould  be  punifhed. 

,        §39- 
From  the  premiffcs  it  evidently  follows,  that  pre* 

fcripcion  does  not  take  place  againft  a  perfon  to  whom 

no  negligence  can  be  imputed. 

If  then  a  man  for  thirty  or  more  years  do  not  think 

proper  to  heighten  his  houfe,  and  after  that  time  is 

clapfed  want  to  do  fo,  his  neighbour  could  not  hinder 

him  on  pretext  of  prefcription  \  becaufe  being  mailer, 

by  virtue  of  his  right  of  property,  (yi  dmimi)^  to 

heighten  or  not  to  heighten  his  houfe,  not  the  leaft 

ncgled  can  be  imputed  to  him. 

.     .  In 
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In  like  manner,  though  a  man  have  caufed  kb 
grain  to  be  ground  at  the  fame  mill  for  above  thirty 
year^  the  miUer  could  not  hinder  him  to  get  it  ground 
el&nrbere.  The  reafon  of  which  is,  tlut  no  negli* 
gence  could  be  imputed  to  the  f  jrmer»  and  that  he 
yfed  the  mill  of  this  miller  only  becajufe  it  was  con- 
vepient  for  him* 

•It  would  be  otherwife  if  Caius  inttnidiiig  to  heighten 
his  houfeywas  hindered  from  (b  doing  by  his  neighbour^ 
or  if  intending  to  change  his  miller,  he  ¥Fere  huidered 
from  fo  doing  oy  the  miller  with  whom  he  was  wont  to 
grind :  if  Caius  acquicfce  for  thirty  years  in  this  pro-' 
h»bition«  hi$  neighbour  and  the  miUer  acquire  by  tlieii* 
of^fition  another's  right,  (jus  aliensm) }  and  Caius 
ought  to  impute  it  folely  to  himfeUv  that  he  had  fuf^ 
feral  fo  many  years .  to  pafs  without  fupporting  his 
right,  and  without  getting  the  objedion  taken  off;  fo. 
that,  in  fuch  a  cafe,  he  is  juftly  puniihed  for  his  neg^ 
]t£L 

Neither  can  the  prrfcription  of  thirty  Of  fdrty  year* 
be  competent  againft  thole  who.  were  not  in  a  condi^ 
tion  to  redemand  from  the  pofleflbr  the  fubjed  be* 
k>nging  to  him,  or  to  exercife  their  rights^  or  rai& 
their  aftbns» 

Whence  it  follows^  that,  if  a  man  were  hindered 
ibr  a  certain  time  to  make  good  his  rights,  prcfcrip-« 
rion  cannot  take  place,  till  the  thirty  or  forty  years 
requifite  in  prefcription  be  entirely  elapied.  An  ex- 
ample will  clear  up  this  matter :  If  a  roan  fuffer  twenty-^ 
nine  years  to  p>ais  without  claiming  his  right  of  pro^ 
perty,  or  without  exercifing  his  right  of  fervitude^ 
or,  in  fine,  without  raifing  his  a)(3ion^  and  he  happen* 
ed  to  die  afterward,  preitription  would  ceafe  to  run 
with  refpeft  to  the  pupil  whom  he  fliould  leave  after 
him ;  it  would  remain  fufpended,  and  the  thirty 
years  requifite  for  prefcriptioa  would  only  begin  to 

run 
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tun  from  the  moment  that  the  heir  were  twenty-five 
Jrears  compktc. 

There  are  loMe  things  which  eannot  be  acquired 
but  by  a  poffirflion  of  forty  years^  namely, 

I.)  Such  as  belong  to  us,  or  to  our  exchequer. 

s.)  Such  as  belong  to  churches,  or  other  pious 
communities '»  and 

3.)  Such  as  belong  to  cities. 
.  The  reafon  of  which  is,  that,  in  aH  thefe  cafes, 
theiault  is  iiiore  on  the  fide  of  fuch  as  have  the  ad*- 
miniftration,  than  on  that  of  fuch  as  have  the  proper- 
ty of  thefe  efieAs ',  and  this  is  the  reafon  that  the  laws 
require  a  logger  ipace  for  acquiring  them  by  prefcrip- 
tioiu 

S42. 
There  ait  even  fome  adions  which  are  never  pre* 

jcribed,  and  which  may  confeqUently  be  raifed,  even 

after  thirty  ot  forty  years  ;  namely,  the  a&ions, 

a)  Againft  fuch  a^  apoftatize  and  turn  Pagans  or 
Jews,  {conff^  apoftatas%) 

b)  Againil  fuch  as  have  wounded  divine  or  human 
tMjcfty. 

c)  Againft  fuch  as  have  impofed  a  child  on  any 
one. 

d)  Agsdnft  aflaifins^   (joh  crimen  aJiz/liniL) 

e)  Againft  falfe  coiners. 

f )  Againft  perfoiis  who  procure  abortion^  {oi  crimen 
6horlus)  *,  and,  iii  fine, 

g)  Againft  fuch  as>  taking  advantage  of  their 
power,  and  of  their  authority,  or  of  a  third  perfon's 
faitereft,  extort  from  any  one  things  which  fear  alone 
makes  him  give» 

§43- 
There  are  alfo  fome  things  which  can  be  prefcribed 

V01..IL  H  or 
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or  acquired  only  by  a  pofieffion  of  time  immehlori^ 
Sec  art.  in. 

§44- 
On  the  other  fide,  there  ait  fomc  things  which  may 

be  prefcribed  by  a  poflefli6n  of  lefs  than  thirty  years^ 

They  (hall  be  treated  of  every  one  in  its  place. 

§45- 
The  exception  of  prefcription  {dxafptU  pr^fcr^tims) 

may  be  objeded  after  litigation,  ^nd  even  at  the  time 

of  execution^  (Jn  ipfa  executione)^  if  it  can  be  proved 

immediately,  arid  die  party,  as  ^ell  as  the  advocate^ 

fwcar  that  they  knew  nothing  of  it  before-    See  the 

Frederician  Code,  part  in,  th.  X.  §  7.  afld  30. 

When  the  party  neglefts  to  make  this  obje£bion,  the 

judge  can  never  fupply  it  of  himfelf,  becaufe  it  is  an 

exception  founded  on  a  fad,  (quafaffi  eft.) 
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Of  the  prefcription  which  takes  place  ty  apojfeffim  of  time 

immemorial. 

{De  peffeffhne  immemorialiS) 

§  4^- 
'jTHere  are  fome  tftingsf  or  fuch  value,  that  they  caiii 

only  be  acquired  by  a  pofieffion  of  time  imme-^ 

morial  •,  that  is  to  fay,  a  pofiefiion  whofe  beginning  is 

not  known,  {cujus  in  contrariuth  non  extai  merhoria.) 

f47- 
A  certam  mimber  of  years  canncrt  be  determined 

for  this  prefcription,  becaufe  it  happens  frequently, 

efpecially  in  time  of  peftilence  or  war,  that,  in  a  little* 

time,  the  beginning  of  a  pbfleffion  may  be  forgotten,* 

and  how  the  poflefTor  attained  it# 

§4»- 


I 
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548. 
It  is  indeed  fufficient  that  it  be  not  known  when 
l3ie  pofleflbr  entered  into  pofieffion,  and  how  he  at- 
tsuned  it.  This  prefcription  would  not  then  be  inter- 
rupted or  hindered,  though  it  were  evident,  or  could 
be  proved  that  the  thing  formerly  belonged  to  ano- 
ther, by  right  of  property,  or  was  formerly  crown- 
hnds  deftined  for  the  fupport  of  the  prince's  table 
(tafelgutb)^  or  fubje^t  to  contribution ;  or,  in  fine, 
that,  in  diftant  times,  the  pretended  rights  of  hunt- 
ing, jurildi£tion,  tolls  or  cuftoms,  Gf^.  were  not  an* 
nexed  to  the  lands, 

§49- 
Thence  it  follows,  that  men  may  acquire  in  gc- 

Reral,    by  an   immemorial  poiTeflion,    all  fubje£ts, 

concerning  which  it  is  not  evident,  when  and  how 

they  came  to  po%&  them. 

Wherefore  alfo  all  fubjedts  and  rights,  which  may 
be  prefcribed  in  the  way  of  ufucapion,  or  by  a  pre- 
scription of  thirty  or  forty  years,  may  alfo  be  acqui- 
re by  a  poilellion  of  time  ifimiempriaL 

S  5?-. 

Poffefiion  of  time  immemorial  is  requifite  in  parti- 
cular, when  any  of  the  royal  rights  are  to  be  pre- 
fcribed. Fpr  as  thde  rights  cannot  be  poffeffed  by 
any  private  perfon,  without  a  ^rant  from  the  fove- 
Fcign,  it  is  not  prefumed  that  fuch  grant  was  given, 
unleis  thofe  rights  have  been  exercifed  from  time  im- 
memorial. 

This  method  of  acquiring  fliall,  for  the  future,  on- 
ly  begin  by  reckoning  from  the  year  1 740,  and  from 
the  day  of  our  acceflion  to  the  throne  -,  for  we  have 
declared  in  our  Frederician  Code,  with  regard  to  the 
pall,  that  all  fuch  as  were  then  in  poffeffion  of  royal 

H  2  rights. 
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rights,  without  having  attained  them  fecretly,  or  prc- 
cariouily,  or  forcibly,  (rum  viy  mn  ckm^  rum  frecam)t 
ought  to  be  fupported  in  them, 

'  Nevcrthelefs  this  prefcription  takes  place  only  with 
refpeft  to  royal  rights  of  lefe  importance,  which  are 
called  minor,  {in  regalibus  minoribus) ;  for  example, 
the  rights  of  hunting,  of  toU  orcufl:om,.of  the  coails, 
of  jurifdiftion,  alfo  the  right  of  brewing,  and  others 
which  fhall  be  acquired  by  an  exercife  of  time  imme- 
morial. 

In  like  manner  is  acquired  an  cftate,  making  part 
of  the  crown-lands,  deftined  for  the  fupport  or  the 
prince's  table^  when  it  is  pofleiTed  from  tume  imnde- 
morial,  and  it  is  not  known  at  what  time  it  came  to 
the  poffeffor,  or  to  thofe  from  whom  he  derives  right : 
it  is  prefumed,  in  this  cafe,  that  it  was  alienated  with 
confent  of  the  ftates,  or  of  fuch  as  were  interefted 
in  it,  by  virtue  of  an  exchange,  or  of  fome  other  juft 
title,  . 

It  is  for  the  fame  realbn,  that  by  an  immemorial 
pofieflion  may  be  acquired  an  exemption  frorn  contri- 
butions, when  the  eftate  or  lands  are  not  entered  in 
the  regifter  or  roll  of  contributions ;  for  there  is  a  le- 
;al  prefunnption  that  that  was  done  for  good  res^fons ; 
For  example,  becaufe  the  eftate  was  a  fief,  or  becaufe 
it  belonged  to  a  church,  or  becaufe  the  poiTeflbr  had 
merited  an  exemption  by  fervices  which  he  had  per- 
formed, or  becaufe  the  ftates  gav^  their  confent  to 
it,  tff. 

§  53-  . 
The  more  confiderable  royal  rights,  which  are  call- 
ed greater,  {regalia  maJ9ra\  and  which  are  annexed 
to  the  fovereignty,  are  no  more  fubjeft  to  prefcrip- 
tion than  the  fovereignty  itfelf,  fuppofing  even  one 
had  poiTefTed  them  from  time  immemorial. 

'    No 
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No  private  perfon  then  can  acquire  by  prefcription, 

a)  The  right  which  the  fovereign  has  over  all  the 
lands  in  his  ik>minions>  (jns  terrkorii.) 

b)  Nor  be  freed  by  prefcription  from  the  fidelity 
due  to  him,  not  acquire  by  that  means, 

c)  The  right  of  arms  (jus  armopm)^  or, 

d)  The  right  of  making  laws,  or, 

e)  The  right  of  making  coUedions,  or  of  raifing 
taxes,  and  of  raifing  duties  and  cufi:oms ;  or, 

f )  That  of  making  treaties  of  alliance,  even  though 
he  had  exercifed  thofe  rights  from  time  immemoriaL 

§  54- 
In  the  prefcription  which  takes  place  by  poffeffion 

immemorial,  there  is  no  queftion  about  prcfumptive 
honcfty,  nor  a  juft  title.  For  it  is  fuppofed  that  it  is 
abfolutely  unknown  at  what^time,  and  in  what  man- 
ner, the  pofleflbr  got  his  pofiefilon, 

A  perfon  who  alleges  an  immemorial  pofiefllon 
muft  prove  it,  and  the  proof  muft  be  by  credible  wit- 
nefles. 

The  depoCtion  of  the  witnefles  muft  turn  upon  the 
following  articles,  and  they  muft  declare, 

1.)  That  the  prcfcnt  pofleflbr  has  poflefled  the  fub- 
je6t,  or  right  in  queftion,  during  all  the  time  that 
they  can  remember ;  2.)  That  they  never  heard  the 
contrary  faid  by  their  anceftors  •,  and,  3.)  That  they 
do  not  know  how  the  fubjeft  or  right  came  to  the 
prefent  pofleflbr  or  his  anceftors. 

The  pofleflbr  is  alfo  at  liberty  to  prove  his  poflef- 
fion  by  documents.  On  the  other  fide,  it  is  with 
much  juftice,  that  a  proof  to  the  contrary  is  referred 
to  the  exchequer,  by  allowing  the  fifcal  to  prove  that 
the  pofleflbr,  or  his  anceftors,  unjuftly  acquired  the 
poflefiion,  and  that  confequently  it  is  evident  the  be- 
ginning of  it  was  vitious,  (menwria  inilH  vitiofa.) 

TITLE 
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TITLE        VL 

Of  the  civil  properly  whicb  creditors  have  in  the  effeffs 
which  their  debtor  has  alienaied  to  defraud  them. 

(De  aSume  Pauliana.) 

WHcn  a  debtor,  in  connivance  with  a  third  par- 
ty, or  with  one  of  his  creditors  to  defraud 
the  reft,  diminifhes  his  effefts  purpofely,  either  by 
felling  them  or  pawning  th^m  to  that  third  party,  or 
by  fettling  a  portjoa  or  dowery,  or  by  being  guilty  of 
any  negledl,  which  may  occafion  a  diminution  of  his 
means,  the  creditors,  by  the  law  of  nature,  have  no 
aftion  agsdnft  the  perfon  to  whom  the  debtor  has 
fold  any  thing  to  their  prejudice,  and  cannot  confe- 
quently  redemand  it.  They  have  only  a  perfonal 
aftion  on  account  of  (he  fraud  {aSionem  perfonalem  ex 
dole)  agdnft  the  fraudulent  debtor  who  gained  by 
fach  undue  praftice. 

But  fince  the  laws  have  declared  fuch  fraudulent 
alienation  null,  and  confcquently  the  things  alienated 
by  the  fraudulent  debtor  remain  a  part  of  his  ftock, 
the  laws  have  alfo  attributed  to  the  creditors,  who 
came  in  place  of  this  debtor,  a  fiftitipus  property, 
(Jiilum  dominium) J  and  have  allowed  them  ^  real  aftion. 

By  virtue  of  this  adion,  the  creditors  may  rede- 
mand  the  fubje<9b  alienated  by  the  fraudulent  debtor, 
from  any  poffeffbr  who  has  a  concern  in  the  fraud. 

This  aftion  is  called  a  Pauli^  aftion. 

S  2' 

That  a  Faulian  a£tion  may  take  place,  it  is  requi* 
fite, 

I.)  That 
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1 .)  That  the  debtor  alienate  his  effeAs,  or  that  he 
do,  or  ncg]e£t  fomething,  and  that,  by  (uch  fteps, 
his  efiefts  be  wafted. 

2.)  That  he  do  ib  maiicioufly,  {dolofe)\  that  is  to 
&y,  with  a  defign  to  defraud  his  creditors. 

5.)  That  the  petfon  who  wants  to  redemand  the 
emfls  alienated^  to  defraud  the  creditors,  be  'really 
himfelf  a  creditor  at  the  time  of  the  alienation. 

4.)  That,  by  this  fraudulent  alienation,  the  credi- 
ton  be  really  and  efiedtually  lofers  and  fufferers. 

5.)  That  the  perfon  who,  by  the  debtor's  deed^ 
hais  acquired  any  thing  from  him,  have  known  that 
the  debtor^s  intention  was  to  cheat  his  creditors,  and 
have  coniequendy  been  a  partake  in  the  fraud,  and 
a  gainer  by  it. 

6.)  Thi  the  creditors  have  no  other  way,  nor  no 
other  aftion,  to  get  what  is  due  to  them. 

S3- 
It  is  rec^uifite,  in  the  firft  place,  that  the  debtor 

alienate  his  efieds,  or  that  he  do  or  ne^led  fomethin^; 

ixni  that,    by  fo  doihg,  he  fuffer  a  diminution  in  his 

fortune.     In  the  following  fedion  will  be  feen  when 

laid  how  that  happens. 

§4- 
It  \%  requilite,  m  the  fecond  place,  that  the  debtor 

aft  malicioufly,  (dolofe)  ;  that  is  to  fay,  with  an  inten-^ 
don  to  cheat  his  creditors,  and  deprive  them  of  their 
right- 
Though  fraud  be  not  ufually  prefumed,  and  con** 
fequently  ought  to  be  proved,  it  may  neverthelefs  be 
inferred  frt)m  feveral  circumftances ;  for  example, 

a)  When  a  debtor,  at  a  time  when  he  is  jsot  fol- 
vent,  alienates  a  part  of  his  eSefts  at  a  very  fmall 
price,  and  below  their  value,  were  it  even  in  favour 
of  a  reladon. 

b)  When  having  borrowed  upon  a  hypothec,  pawn, 

or 
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or  moiftgage^  he  fquanders  the  money  inftead  of  pif* 
iflg  his  dcbts^  and  reimburfifig  his  creditors. 

c)  When  he  gives  his  daughter  a  portion  above  hci* 
ftation,  an4  Iiis  own  fortune^ 

d)  When  he  negleds  to  raife  the  afHons  which  b€ 
has  againft  others* 

c)  When  he  reftores  a  pledge  given  hint  for  his  fe-» 
curity;  or, 

f )  When  he  defifts  from  a  hypothec  or  mortgage ' 
mad^  in  his  &vour. 

g)  Wheii  he  pays  one  creditor  in  preference  to  the 
tcft 

h)  When  he  becomes  furety  for  others. 

i)  When  he  lends  money  tp  people  whom  he  knows 
to  be  infolvent. 

k)  When  he  renounces  a  fucceflknl^  or  a  legacy^ 
which  have  fallen  to  hinl,  were  ic  even  in  favour  of 
his  own  childreni 

1)  When  he  voluntarily  fuffers  a  right  to  pfefcribe 
which  is  due  to  him. 

m)  When  he  fuffers  himfelf  to  be  condemned  for* 
want  of  appearance. 

n)  When  he  changes  an  allodial  eftate  into  a  fief  j 
and,  in  general,  when  he  a^^s  deliberately,  in  a  mannei' 
which  fliows  that  he  has  an  intention  not  only  not  to 
increafe  his  fortune,  and  not  to  exad:  what  lawfully  be^ 
longs  to  him,  but  even  to  render  his  condition  worie. 

In  all  the  cafes  juft  mentioned,  and  in  other  like 
cafes,  it  is  prefumed  that  there  was  fraud  on  the 
debtor's  fide.  The  efFeft  of  this  prefumptiort  is,  that 
the  fraudulent  debtor  may  be  puniihed  for  his  fraud, 
even  though  the  peribft  who  has  acquired  a  thing 
from  hi^  had  adled  fairly,  (bona  fide) ^  and  confequent- 
ly  the  agreement  fhould  fubfift.  He  may  even  be  de- 
tained in  prifon  by  his  creditors  till  he  has*  fatisfied 
them ',  and  he  would  not  be  fet  at  liberty,  even  though 


ke  flK>uld  want  to  make  a  ceflion  of  his  effe(5ts  to 
them. 

.    $5. 

It  is  requifite^  in  the  third  place,  that  a  perfon  who 
pretends  to  raife  the  Paulian  aftion,  to  get  revoked 
what  was  alienatdd  to  defraud  creditors,  be  really  a 
creditor  at  the  time  that  the  alienation  was  made, 
or  that  he  have  fucceeded  to  the  right  of  a  perfon 
who  is  really  a  creditor. 

If  then  the  debtoi*  found  means  to  fatisfy  the  ere* 
ditors,  whom  he  had  deceived  at  the  time  of  the  ali^ 
enation,  and  afterward  contracted  new  debts,  the  new 
creditors  could  have  no  claim  to  the  things  alienated 
before. 

We  reckon  aMb  as  creditors, 

I .)  A  perfon  who  is  nominated  truftee  in  a  compe- 
tition, becaufe  he  ought  to  take  care  and  preferve  the 
rights  of  the  creditors. 

2.)  Legataries  and  feoffees  in  truft,  when  the  heir 
commits  any  fraud,  with  refpedt  to  a  legacy  or  fcof- 
ment  in  truft,  left  to  them  by  the  defundt. 

3  J  The  heirs  and  particular  fuccefibrs  of  a  credi- 
tor, who  has  been  deceived  by  a  debtor. 

4.)  A  perfon  who  has  lent  money  to  the  debtor,  to 
fatisfy  former  creditors,  to  whofc  prejudice  the  debtor 
has  alienated  his  efFeAs.  For  this  new  creditor,  en- 
tering upon  the  right  of  thofe  who  were  paid  with 
his  money,  may  confequently  redemand  the  things 
alienated. 

5.)  A  fpoufe,  to  whofe  prejudice  the  other  joint 
fpoufe  has  dimirtiftied  the  ftatutory  portion,  {portionem 
ftafrUariam,)  See  part  I.  book  II.  title  IV.  art.'VL 
§  1 54.  at  the  end,  and  155.      .  , 

6.)  But  a  father  may  make  alienations  to  the  pre- 
judice of  his  childrens  legitim,  {in  fraudem  lepiima\ 
becaufe  they  are  not  creditors^df  their  father,  and  that, 
during  his  life,  they  have  no  right  to  his  cffefts  •,  as 
Vot.  IL  I  children 
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children  can  cl^m  no  legitim  but  in  the  efFc&s  wiiieb 

their  father  leaves  at  his  death. 

* 

It  is  requifice^  in  the  fourth  place,  that>  the  credi-^ 
tors  be  eflFcftualy  cheated  and  wronged  by  their  frau- 
dulent debtor.  A  fimple  intention  then  to  defraud 
creditors  in  a  debtor,  and  the  peribn  who,  partaking, 
in  his  fraud,  is  in  poiTeflion  of  the  thing  alienated,  i» 
not  afufficient  title  for  railing  a  Paulian  adion  againft 
that  pofleflbfyUnlefs  by  the  event  the  creditorsbe  effec- 
tually defrauded  and  be  bfers. 

This  adion  confequently  does  not  take  place  wheiv 
it  is  notorious  that  the  debtor  is  folvent  *,  and,  in  this 
cafe,  the  pofleiTor  of  the  thing  alienated  may  demand 
that  the  debtor's  effe<fis  be  previoufly  difculTed.  But 
this  difcuflion  of  the  debtor's  eflfci^s  does  not  take 
place, 

a)  When  it  appears^  from  the  inventory  of  the 
debtor's  effedks,.  that  the  creditors  cannot  get  their 
payment  immediately  and  without  entering  into  law* 
iuits  :  for  in  thac  cafe  no  regard  is  paid  to  the  demand 
of  difcuflihg  of  the  debtor's  effeds,;  and  the  perfoi> 
who  has  unfairly  acquired  the  thing  alienated  to  de- 
fraud the  creditors^  is  bound  to  reftore  it  immediate-* 
ly,  and  may  be  condrained  to  do  fo  by  an  execution. 
Or, 

b)  When  the  fraudulent  debtor  was  obliged  to  give 
a  thing  of  a  certain  fpecies,  (fpeciem)y  in  which  cafe 
the  poiTeilbr  participant  in  the  fraud  is  obliged  to  de- 
liver it  immediately,  and  the  creditors  are  not  obliged 
to  wait  till  an  inventory  of  the  debtor's  effe&s  be 
made,  or  till  thofe  effects  be  fokL 

In  fine,  it  is  chiefly  requifite,  that  the  perfon  whoi- 
Eas  acquired  a  thing  from  a  fraudulent  creditor,  ha*' 

ving 
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Ving  knowledge  of  the  fraud,  profit  by  it,  and  con- 
iequently  make  himfelf  an  accomplice  in  the  deceit. 

To  obtain  then  a  right  to  fue  a  Paulian  aAion,  it 
is  not  fufficient  that  the  debtor  be  guilty  of  a  fraud, 
but  alfo  that  the  pcrfon  who  has  aqquired  the  thing 
from  the  debtor  muft  have  a  (hare  in  the  fraud. 

N.  I .  But  as  it  is  ncH  prefumed  that  a  perfon  who 
has  acquired  a  thing  from  a  fraudulent  debtor  fhould 
have  a  (hare  in  the  fraud,  it  muft  lie  on  the  creditors 
who  redemand  the  thing  to  prove  it. 

N.  2.  This  proof  however  may'  alfo  be  made  by 
prefumptions  taken  from  drcumftances.  For  ex- 
ample, 

a)  The  fraud  is  reckoned  as  proved  when  one  of 
the  creditors,  or  a  third  party,  buys  from  a  debtor 
known  to  be  indebted  and  profecuted  by  his  credi* 
tors,  a  thing  below  the  half  of  its  value.  In  this  cafe 
tjie  Paufian  option  takes  place,  and  the  buyer  is  obli- 
ged to  reftore  the  thing  to  the  defrauded  creditors, 
and' cannot  demand  ^e  price  of  the  purchafe  though 
the  thing  itfelf  were  fold  to  a  relation . 

But  ifofte  of  the  creditors,  or  a  third  party,  buy- 
ing a  thing  in  faft  below  the  half  of  the  value,  never- 
theleis  pay  for  it  a  third  lefs  than  its  worth,  a  diflinc- 
tion  muft  be  made. hi  this  cafe,  whether  the  buyer 
knew  that  the  debtor  was  indebted  or  not. 

If  he  knew  the  bad  condition  of  the  feller's  affairs, 
the  defrauded  creditors  may  take  back  the  thing,  on 
rrimburling  him  the  price  of  the  purchafe,  with'in- 
tereft  and  expenfes  for  meliorations-,  or  elfe  they  may 
oblige  him,  after  having  valued  and  audioned  the 
^  thing,  to  pay  the  furpius  of  its  real  value.     But, 

If  he  were  ignorant  of  the  feller*s  bad  fituation, 
and  confequently  bought  fairly  the  thing  for  a  price 
Icis  than  the  third  of  the  real  value,  it  depends  on 
him  either  to  make  up  what  is  wanting  of  the  real 
value,  or  to  reftore  the  thing  itfelf. 

I  z  b)  Fraud 
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b)  Fraud  is  alio  reckoned  proved  with  rclped  to  % 
creditor  who  caufed  his  obligation  or  bond  to  be  ante* 
dated  :  for  that  cannot  be  done  but  with  a  view  to 
defraud  creditors  anterior  to  him,  of  their  right  of 
preference. 

c)  But  a  creditor  cannot  be  proved  fraudulent  wbo» 
knowing  that4us  debtor  is  not  folvent,  folicits  and 
timeoufly  gets  his  payment,  even  though  other  credi- 
tors had  applied  before  or  ax  the  iame  time  to  the 
debtor,  to  be  likewife  paid  of  what  was  due  to  them. 
Neither  is  there  any  fraud  in  a  creditor  by  bond,  who 
feeing  that  his  debtor  is  becoming  infolyent,  takes  for 
his  fecurity  a  right  of  hypothec  or  mortgage ;  nor  iiv 
a  creditor  by  hypothec  or  mortgage,  who  for  the  fame 
reafon  caufes  his  hypothec  or  mortgs^e  to  be  inferr- 
ed in  the  regifter  of  mortgages:  for  the  detpand 
which  a  man  makes  for  what  is  due  to  him  cannot  be 
reckoned  as  a  fraud,  ppr  the  care  that  he  takes  for 
the  prefer vation  of  his  rights. 

It  would  however  be  otherwife,  if  the  creditor  who 
gets  his  payment,  or  one  of  the  other  creditors,  had 
got,  before  payment,  accefs  to  pofleflion  {immiffianm) 
of  the  debtpr's  efFefts,  or  of  a  part  of  them.  In  this 
cafe  the  Paulian  adion  would  take  place,  becaufe  the 
accefs  to  pofleflion  {mmtffto)  got  by  one  of  the  cre- 
ditors, ought  to  be  for  the  advantage  of  all  the  other 
creditors  \  and  that  one  who  wants  to  profit  of  it  alone, 
and  to  deprive  the  other  creditors  of  the  right  which 
is  common  to  them  with  himfelf,  adls  unfairly,  and 
is  guilty  of  a  real  fraud. 

If  then  after  the  entry  into  pofleflion  the  debtor  pay 
one  of  his  two  creditors  on  bond,  to*  the  prejudice  of 
the  other^  this  payment  will  give  no  right  of  prefe- 
rence to  the  perfon  to  whom  it  was  made,  and  they 
will  receive  each  proportionally  to  what  is  due  to 
thcni,  {in  triVutum). 

Aod  if  afr<;r  en;ry  into  pofleflion  a  payment  had 

been 
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been  made  to  a  creditor  on  hypothec  or  morqgagc^  xo 
the  prejudice  of  a  creditor  ancenior  to  him,  and  as 
much  privileged  as  he,  or  if  one  wbo»  on  account  of 
the  privilege  of  his  del;>t,  ought  to  be  preferred  to 
him,  the  firft  creditor  who  has  got  his  payment  would 
be  obtiged  to  reftore  the  whole  to  the  other. 

N.  3.  Nor  would  tbece  be  any  fraud  in  a.  crediicor, 
who  purging  his  debtor  who  has  fled,  overtakes  him, 
and  gets  bis  payment  wilUngJy,  or  by  force,  ^ven 
though  this  (;reditor  fliould  certainly  know  tliat  the 
others  will  lofe  all  that  is  4ue  to  thcmr  The  reafon 
of  which  is,  that  the  other  creditors  would  likewife 
have  got  nothing  of  the  money  which  the  debtor  had 
carried  off^  even  though  the  peribn  who  purfued  him 
had' not  overtaken  and  ftoj^dhim;  whence  it  fol- 
Ipws,  that  this  laft  having  purfued  the  debtor  at  his 
own  -charge  and  riik,  ought  alfo  to  enjoy  the  advan* 
taores  ariimg  to  him  from  it.  It  would  be  another 
thing,  if  one  of  the  creditors  had  already  got  entry 
into  pofleflion  of  the  debtor's  effeds,  which  ought  to 
be  communicated  to  all  the  other  creditcH-s,  as  has 
been  obfcrved  in  the  preceding  number :  »bui;,  on  the 
other  fide,  the  reft  erf  the  creditors  muft  indemnify 
of  all  his  charts  the  creditor  who  purfU^d  the  fugi- 
tive debtor. 

N.  4.  In  fine,  it  muft  be  obfcrved,  that  it  is  often 
very  difficult  to  prove  fraud,  and  for  that  rcal'on  the 
creditor  ftiould  be  at  liberty  to  put  an  oath  to  the 
perfon  who  poffefles  ^  thing  on  this  fail,  namely,  whe- 
ther at  the  time  that  he  acquired  the  thing  from  the 
debtor  he  did  not  know  that  he  was  infolvent  ?  and 
whether,  confequently,  he  did  not  know  ihat  the 
debtor's  intention  in  putting  the  thing  into  his  hands 
was  to  deprive  the  creditors  of  their  right,  and  to  de-r 
fraud  them  ? 

There  are  fome  cafes  in  which  the  Paulian  aflion 

takes 
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takes  place,  though  the  perfon  who  has  acquired  s 
thing  irom  a  fraudulent  debtor  did  fo  fairly  and  ho- 
neftly ;  for  example^ 

I.)  Every  thing  which  comes  to  a  third  perfon  gra- 
tuitoufly,  {tx  titulo  lucraHvo)\  that  is  to  fay,  every 
thing  that  he  gets  by  the  pure  liberality  of  the  debtor, 
(among  which  are  alfo  reckoned  legacies),  may  be  re« 
demanded  from  him  by  virtue  of  the  Paulian  a&ion  : 
for  in  this  cafe  equity  demands  that  the  creditors  be 
preferred,  who,  by  the  debtor's  fraud,  are  put  to  lofs, 
to  the  peribn  who  would  make  a  gain  by  this  fraud, 
to  the  prejudice  of  his  creditors,  even  though  he  had 
afted  fairly. 

This  laft,  moreover,  who  has  acquired  a  thing  gra- 
tuitoufly,  cannot  be  obliged  to  reftore  it,  but  in  fo  far 
as  he  polTefles  it,  or  has  been  enriched  by  it. 

2.)  When  a  fraudulent  debtor  alienates  a  thing  to 
defraud  the  exchequer,  a  city,  or  a  pious  community, 
or  diminiihes  in  any  other  manner  his  efieAs  to  their 
prejudice,  and  renounces,  for  example,  a  fucccflion, 
or  a  legacy,  they  may,  by  virtue  of  the  Paulian  adion, 
redemand  the  diing  itfelf  from  the  bona  fide  poiTeflbr. 

3.)  As  to  a  pupil,  in  whofe  favour  a  fraudulent 
debtor  has  alienated  any  thing,  he  cannot  be  bound* 
even  when  his  guardian  knew  of  the  fraud,  but  in  fo 
far  as  he  made  any  gain  by  ^hat  fraud* 

V 

.    S  9- 
.  There  is  alfo  a  cafe  in  which  the  Paulian  action  does 

not  take  place,  though  the  buyer  knew  that  the  debtor 
alienated  a  fubjeft  to  defraud  his  creditors. 

It  is  when  the  fubjeft  was  advertifcd,  and  publicly 
auftioned  j  for  thereby  the  fale  is  notified  to  the  ere* 
ditors,  and  fold  with  their  knowledge  :  whence  it  fol- 
lows, that  {hey  ought  to  blame  thcmfclves  for  not 
protcfting  againft'thc  fale,  or  for  npt  attaching  the 
price. 

§10. 
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I  10. 

By  what  goes  before  we  fee  in  what  manner  tho 
queftion  ought  to  be  decided,  whether  the  Paulian 
action  takes  place  when  a  fraudulent  debtor  fettles  in 
favour  of*  his  daughter  a  portion  much  larger  than 
his  own  fortune  allows. 

For  it  is  inconteftable, 

a)  That  if  the  fon  in-law  be  a  partaker  in  the  fraud 
and  unjuft  intention  of  his  father-in-law,  and  the 
daughter  have  no  knowledge  of  it,  the  adtion  takes 
place  only  againft  the  fon-in-law«. 

b)  But  if  the  daughter  alone  knew  of  the  fraud, 
and  became  an  accomplice  in  it,  without  the  partici- 
pation c£  her  hufband,  ihe  alone  could  be  fued,  and 
obliged  to  rcftdre  the  value  of  the  portion  to  the  cre- 
ditors. If  fhc  have  no  fortune,  the  creditors  might 
oblige  her  hufband  to  give  furety  for  reftbring  to 
them  the  portion  after  the.  diffolution  of  the  mar- 
riage, 

c)  If  the  hufband  and  the  wife  have  equally  par** 
tidpatcd  in  the  fraud,  the  Paulian  adion  may  be  raifed 
for  the  whole  againft  both. 

d)  But  if  both  adling  fairly  be  ignorant  of  the  fraud^ 
the  aftbn  does  not  take  place  againft  the  hufband,  be- 
caufe  he  got  the  portion  for  an  onerous  caufe,  {tituh 
Mtrofi) }  and  it  has  no  other  effed  againft  the  wife 
but  ro  oblige  her  to  reftore  the  portion  which  Ihe 
got  from  her  father  gratuitoufly,  when  it  returns  to 
her  after  the  diflblution  of  the  marriage ;  for  that  rca- 
ibn  aUb  fhe  is  obligecf  to  give  them  fecurity  on  that 
head. 

§  II, 
It  IS  requifite,  in  the  fixth  place,  that  the  creditors 
have  no  other  way  of  getting  what  is  due  to  them. 

Wherefore  a  creditor  who  has  a  right  of  hypothec 
or  mortgage  on  his  debtor's  fortune  cannot  raife  a- 
gainft  huti  a  Paulian  action:  for  he  may  fue  every 

pofTeflbr. 
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pofleflbr,  and  get  his  payment  by  an  adion  of  hypo* 
thee  or  mortgage. 

In  like  maiviier,  when  a  debtor  leaves  a  legacy  to  a 
third  perfon  to  defraud  creditors^  neither  does  the 
Paiilian  ickion  take  p^ace,  becaui^  legacies  are  not 
valid,  and  cannot  be  difcharged  till  aSror  the  debts 
arc  previoufly  paid,  fo  that  creditors  have  nothing  to 
dreiad  from  fuch  'a  fettlement  which  cannot  hurt 
them. 

The  laws  allow  alfo  the  Paulian  aftiort  to  the  heira 
ef  creditors  who  are  wronged  by  the  fraudulent  alie- 
nation of  a  debtor.  But  it  is  not  allowed  to  the  heira 
of  a  fraudulent  debtor  who  has  done  any  thing  to 
their  prejudice.  The  reafon  of  which  is,  that  they 
arc  anfwerablc  for  the  deeds  of  the  perfon  to  whom 
they  fuccecd. 

§  13. 

The  Paulian  adion  takes  place  againft  all  poflef- 
fors,  creditors  or  others^  who,  knowing  the  dcbtor*s 
fraud,  have  been  partakers  in  it,  arid  received  any 
thing  by  it. 

§  14. 
The  heirs  of  the  fraudulent  debtor,  as  well  as  the 

heirs  of  the  partaker  in  the  fraud,  may  be  fucd  ac* 

cording  as  they  aft  fairly  or  unfairly,  by  obfcrvinpr 

what  is  ordained  on  this  head  in  the  title  of  claim  of 

right. 

It  has  already  been  obferved<  that  if  the  creditors 
jet  nothing  from  the  pofleflbr,  they  may  fue  the  frau- 
lulent  debtor  himfelf,  and  put  him  in  prifon  till  they 
be  fatisfied.     See  §  4.  above. 

§  16. 
The  cffeft  of  the  Paulian  aftion  is  to  render  liull 

« 

by  law  all  that  has  been  tranfaded  and  done  to  de-* 

fn^ud 
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fraud  creditors,  and  confequently  to  reftore  things  to 
their  former  xxMidition. 

Wbcrefore  the  fraudulent  pofibflbr  is  obliged  to  re- 
ftore to  the  creditors  all  that  he  has  acquired  from  the 
idebtor,  with  the  intereft  and  the  fruits,  both  fuch  as 
kc  has  received,  and  fuch  as  he  might  have  received 
^cr  the  time  of  the  alienation,  and  aJfo  to  be  account- 
able to  them  for  their  damages  and  charges. 

This  pofleflbr  cannot  even  redeoiand  the  price  which 
he  has  p^d,  anlefs  the  money  be  ftrll  in  fpecie  in  the 
debtor's  hand.. 

The  fraudulent  debtor  is  alfo  obliged  to  yield  to 
his  credicors  the  adtions  which  he  has  renounced,  the 
rights  which  he  has  negkdted  to  pnofeoube,  and  the 
Aicceffions  w^iicji  he  has  rejected,  &^. 

In  g^Qcral,  the  frauduieat  poffeflbr  is  alfo  bound 
for  eveiy  tb^  di^rgeafale  on  other  unfair  {mala  fide) 
pofleilbrs. 

The  Fatdian  adion  is  to^  tie  raifed  within  the  fpace 
i^  a  year :  bat  this  year  does  not  begin  to  «^n  till 
after  the  time  that  the  creditor  was  informed  that  the 
alienation  was  made  malicioufly,  and  to  defraud  cre- 
ditors -,  that  is  to  fay,  after  the  deboor's  e&(^5  were 
Ibid,  or  the  infufficiency  of  his  effed:s  appeared  by 
cbe  inventocy  made  of  them, 

A£ieT  the  cc^piradon  of  the  year,  the  Paulian  a£t:ion 
has  no  kmger  place,  unlefs  the  poi&fibr  was  enriched 
by  a  deed  c£  die  debtor ;  if  then  the  poffeflfor  had 
bought  the  fuhjeft  below  its  price,  he  would  be  ob- 
liged to  pay  the  real  value  of  it. 

S  18. 

Neither  woidd  the  Paulian  adion  take  place,  if  the 
creditor  had  become  heir  of  the  debtor,  or  of  the 
{ca«idulent  poflSsflbr,  or  if  either  had  fucceeded  to  the 
creditor. 

Vol.  II.  K  T  I  T  I.  E 
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TITLE        VII. 

Of  the  method  of  acquiring  civil  property  by  a  perfon  wbo,^ 
not  being  proprietor  of  the  things  comes  to  lofe  the  pofr 
Jjsffion  of  it\  when  h^  %va^  in  a  way^  and  had  a  right  ta 
{icquire  it  by  prefcription  in  the  way  of  ufucapion* 

{J)e  Publiciana  in  rpn  aSione^) 

THE  laws  have  granted  the  civil  propcity  in  the 
following  cafe,  namely,  when  a  man  who  is  in 
a  courfe,  and  has  a  right  to  get  by  prefcription  a 
thing  belonging  to  another  in  the  way  of  ufucapion, 
{in  conditione  ufuca^endi)\  that  is  to  fgy,  poflefTes  it 
fairly  and  on  a  juft  title,  {bona  fide  et  jufto  titulo)^  after 
having  poflefled  it  for  a  long  time,  comes  afterward  to 
lofe  it;  and  when  confequendy  this  interruption  of 
poiTeffipn  hinders  hint  from  finiihing  the  ufucapion. 

According  to  the  fundamental  rules  of  law,  a  man 
who  has  acquired  a  thing  belonging  to  another,  though 
fairly,  and  by  a  juft  title,  has  however  no  real  a^flion 
againft  the  pofleflbr :  for  as  he  cannot  prove  his  right 
of  property  in  the  thing,  he  might  be  cail:  in  his  de* 
mand;  becaufe  the  a<ftual  poifeflbr  might  objedt  to 
him  that  he  is  nqt  th^  proprietor,  {exceptic  tu  turn  es 
dominus.) 

Neverthelefs,  as  it  would  not  be  equitable  that  a 
perfon  who  is  in  a  courfe,  and  has  4  right  to  get  by 
prefcription  a  thing  in  the  way  of  ufucapion,  {in  con^ 
ditione  ufucapiendi\  ihould  be  rendered  incapable  of 
finifhing  the  ufucapion  by  the  injuftice  of  a  third  par^ 
X^  who  detains  it,  the  laws  have  fuppofed  that  the  firfl; 

was 
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Vtas  efiedually  proprietor  of  the  fubjed,  and  have  al- 
lowed him,  in  confequence  of  this  fuppofition^  a  real 
a&ion,  by  which  he  may  claim  or  demand  the  thing 
from  the  a6hial  poflefibr.  This  adion  is  called  aHio 
Pnhlidana  in  rem^  a  name  which  it  has  taken  from  its 
author.  But  the  laws  have  granted  this  adion  only 
againft  a  poflefibr  infirmiari  Htuloy  that  is  to  fay,  who 
has  ftill  a  lefs  title  than  that  of  the  perfon  who  claims 
or  demands  it. 

The  Publiciah  adion  is  theii  a  real  ^loh,  by  which 
a  perfon  who  poflelles  fairly  aiid  oh  a  jult  tide  a  thiilg 
toot  belonging  to  himfelf^  may,  when  he  comes  to 
k)fe  pofleflion  of  it,  redemand  it  from  any  pofieflbr 
i¥ho  has  liot  a  dtte  equal  to  his  own,  or  better  than 
his. 

§4.    ,        . 
The  foundadoii  {caufa)  of  this  adion  is  taken  from 

t)ie  fuppoied  property  ;  as  the  laws  declare  the  perfon 
who  has  not  really  the  property  of  a  fubjed  proprie- 
tor of  it,  that  he  may  redemand  or  claim  it. 

It  is  then  requilite, 

I.  In  the  firft  place  ^  that  a  perfon  who  wants  to  raife 
this  adion  be  not  the  real  proprietor  of  the  fubjed ; 
whence  it  follows,  that  a  Publician  adion  ought  not 
to  be  granted  to  the  true  proprietor,  becaufe  he  rede- 
mands  the  fubjed  loft  by  a  dired  claim  of  right :  ne- 
verthelefs,  if  he  think  proper^  on  account  of  the  diffi- 
culty which  often  happens  in  provina  one's  right  of 
property,  not  to  allege  it,  he  may  be  allowed  to  fa- 
tisfy  himfelf  with  rai&ig,  in  qualiry  of  a  fair  poflef- 
ibr, the  Publician  adion  againfl:  fuch  as  poflefs  the 
fah}c&  on  a  weaket  tide  than  his  own,  or  even  to 
join  the  two  adions. 

K  2  That 
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That  a  perfott  may  have  power  to  raife  a  Poblkkot 
action,  it  is  requifitc, 

II.  In  the  fecond  place,  to  be  w  a.  oomiey  and  kave' 
a  ri^t  to  get  by  prefeription  io  the  way  of  ufucapiotv 
(in  omMtione  ufucafnendi\  that  is  to  iay^  to  pojffefs  thtf. 
thing  belonging  to  another  fairly^  and  by  a  juft  titk* 
In  fine, 

UI^  It  is  requifite  that  the  pcStSor  ei^y  the  thing 
by  virtue  of  a  title  lefs  tlxan  that  of  the  perfon  wha 
raifes  the  Publician  aftion  •,  whence  it  follows, 

a)  That  this  av.^ion  can  never  be  raifed  agsunft  the 
real  proprietor,  bccaufe  he  has  alfo  a  better  title,  (po-^ 
tiorem  titulum. ) 

b)  That  a  man  who  has  porfefled  a  fubjeft  on*  the  title 
of  heir,  {tUulo  pro  berede\  and  ha:^  loft  pofleffion  of 
it,  cannot  raife  this  a^ftion  againft  one  who  has  acquit' 
red  it  by  purchafe,  or  by  any  other  reiail  title  ;  for  ic 
may  happen  that  a  man  may  poflefs  as  heir  things  de* 
pfonted  iff  the  hand?  of  his  predeceflbrSyOr  which  were 
lent  to  him,  Gfr.  (res  depojitasy  commodatas^  fcfr.) 

Not  only  ftich  as  have  acquired  a  fiibjeft  6y  virtue 
of  a  title  transferring  property,  {ex  caufa  dominii  tranf- 
iativa)r  may  raife  the  Publician^  action,  but  alio  aU 
fuch  as  have  befides  any  other  real  rights  for  ex- 
ample, a  right  of  fervitudc,  of  pledge  or  pawn,  &?f, 
provided  always  that  they  raife  it  only  againft  foch  as^ 
have  a  weaker  title  than  their  own* :  whence  ir  fol- 
lows, that  a  perfotv  who  has  poflfefied  a  fubjedl  only 
in  virtue  c^  a  right  of  lervi^ude,  cannot  rai£s  this  ac- 
tion againft  one  who  poffefli^s^  it  in  virtue  of  a  right! 
of  advantageous  property ;  but  an  ufafroAuary  has  x 
good  right  to  raife  this  adion  againft  a  perfon  who* 
pofleffes  it  only  as  a  depofit,  (ex  titulo  depofiti.) 

Obfer^'e  alfo,  that  this  adlioA  does  not  take  pla(!e' 
when  u  perfon  who  wants  to  redcmaiid  a  i«ibje(^,*  an<f 

the 
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tde  aifhid  pofleflbr  hav^  both  3  fight  of  civil  property^ 
{daminkm  dviU)^  or  any  other  title  of  equal  validity. 

HeiR  who  are  iit  a  courfe^  and  have  a  right  to  gel! 
by  prefcription  a  fubjeft  in  the- way  of  ufucapion,  {in 
(onditi^ne  ufucapisn^)^  may  likcwife  raife  a  Publicianf 
adiofl  ag^unft  the  poffefTor  and  his  heirs. 

By  this  ^ion  may  be  redemanded  or  chdmed  alt 
the  fiibjeds  and  rights  which  can  be  got  by  prefcripw 
tion  in  the  way  of  uRicapbn,  and  which  the  pofleflbr 
has  HOC  yet  acqiiired  by  prefcription. 

§9- 
The  effeft  of  this  aftion  is  to  hinder  ufucapiori 

from  being  interropted, 

§  lo, 
AU  that  has  been  determined  relating  to  fniits, 
nielioimions,  wafte^  expenfes,  and  cafualties  or  acci^ 
dents,  in  crieatinfl;  of  claim  of  right,  book  IX.  tit.  IV. 
At.  L  ought  to  oe  applied  to  the  Publician  action. 

Tins  a£iion  comes  to  an  end, 

I.)  By  what  is  c^ed  confufion^  (per  confufionem)^ 
#hen  a  pcrfon  who  is  in  a  cotirfe,  and  has  a  right  to 
get  by  prefcription  a  fubjeft  in  the  way  of  Ufucapion, 
(in  eonHtUmi  ufncafiendi)^  becomes  heir  of  the  perfon 
who  is  its  real  proprietor,'  or  of  the  new  pofiefTor,  and 
when  cither  of  thcfe  laft  futcccd  to  the  firft. 

2.*)  This  aftion  is  alfo  extinguiftied,  when  the  per- 
ioD  who  is  hi  a  coorfe,  and  has  right  to  get  by  pre- 
fcription in  the  way  of  ufucapion,  (in  conditione  ufuca- 
fienJi)^  is  obliged  immediately  to  reftore  the  fubjeft 
for  another  caufe,  (^  alia  caufa) ;  for  example,  if  i( 
were  a  beaft  which  a  man  wanted  to  redemand  by  a 
Poblician  adion,  and  he  were  obliged  to  deliver  it  to 

thf 
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the  pofleflbr  by  virtue  of  an  adion  of  deodaad^  (^ 
cat{fa  noxaH.) 

3.)  The  Publician  a£bion  aUb  ceafes  to  take  place, 
when  a  man  who  is  in  a  courfe,  and  has  a  right  to  get 
by  prefcription  in  the  way  of  ufilcapion,  (in  conditione 
ufucapiendi)^  may  be  caft  in  his  demand,  and  his  right 
eluded  or  deftroyed  by  a  peremptory  and  perpetual 
exception,  (jxceptione  perpetua)  -,  for  example,  two 
partners  fell  to  Seiiis  a  thin^  which  does  not  belong 
to  them,  and  one  of  them  delivers  it  to  him  while  ^e 
other  partner  objects  to  it,  though  he  conferited  »to 
the  fale,  and  confequently  ceafes  thereby  to  have  a 
right  to  get  it  by  prefcription,  {in  conditione  ufiuapiendi.) 

In  this  cafe  this  lad  could  not  raife  a  Publician  ac- 
tion againft  the  buyer,  becaufe  his  demand  might  be 
eluded  by  an  exception  of  fraud,  whidh  the  pofleflbr 
might  obje6t  to  him,  fince  in  reality  he  would  fue  a- 
gainft  his  own  pix>per  deed. 

The  Publician  a6tion  alfo  coities  to  an  end,  when 
the  perfon  whd  intents  it  has  his  right  of  propert/ 
only  in  confequence  of  a  peijury,  and  the  pofleflbr 
can  prove  it  immediately,  in  which  cafe  he  may  al-^* 
lege  this  fad  on  giving  itt  his  defences,  ^c. 


TITLE       VIII. 

Containing  fome  other  methods  of  acquiring  dvil  property^ 
'  (dominium  civile^,  and  the  places  in  which  they  ari 
treated. 

THerc  are  ftill  feveral  other  rights  of  civil  pro-- 
perty,  befides  thofe  which  have  been  explained 
in  the  titles  immediately  preceding.  There  are  fome 
which  have  not  yet  been  treated  of,  and  others  which 
have  been  already  handled :  among  thefe  rights  is,  for 
example, 

•  I.;  civu 
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L)  Cml  property,  which  takes  place  when  the  pro» 
prietor  gives  to  one  an  eftate  as  a  fief.  This  ihall  bp 
ixeated  of  in  the  feudal  law. 

BL)  The  civil  property  which  z  huiband  acquire?, 
vhen  his  wife  gives  him  an  immoveable  fubjed  as  a 
portion.     See  part  I,  book  D.  tit.  IV.  art.  I.  §  6^. 

HI.)  The  civil  property  which  a  teftamentary  heir 
or  legatary  acquires.  See  below,  the  title  of  wills  and 
that  of  legacies.     In  fine, 

IV.)  All  the  rights  of  civil  property,  which  have 
been  treated  of  alwve,  book  II.  tit,  IV,  art,  I.  §  29, 


BOOK        IV, 


• 


A 


TITLE        I, 

Suhje8  of  the  fetaib  book. 


F  T  E  R  having  treated  in  the  preceding  book 
of  the  firft  real  right,  namely,  of  property, 
and  of  the  methods  of  acquiring  it,  we  are 
now,  in  this  fourth  book,  to  treat  of  the  fecond  real 
right,  or  of  the  right  of  ferv^tude,  whofe  nature  in 
general  Ihall  be  explained  in  the  fecond  title. 

In  title  III.  we  fhall  treat  of  the  firft  pcrfonal  fer- 
vicude,  {de  fervitute  perfonaH)^  namely,  of  ufufruft, 
(Je  ufufru3u)^  and,  in  particular,  of  the  real  ufufrud, 
(de  vero  ufufruSu\  which  takes  place  when  one  has  ^ 
right  to  enjoy  another's  eftate,  but  without  fuffering 
the  fubftance  of  it  to  perifh  by  the  ufe,  (fdvafub- 
ftantia  m.) 

S  3- 
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S3. 
In  tide  IV.  we  (hall  treat  of  the  fuppofed  ufufruft» 

(de  quafi  ufufruBu\  which  takes  place  when  the  uiu* 

fnift  is  given  of  dkings  which  perifli  in  the  ufe. 

§4- 
But  as  an  ufufruduary  is  bound  to  give  iurety^  it 

ihaU  be  naeotioned^  in  title  V.  in  what  manner  the 

fecurity  is  to  be  rnade^  and  wh»t  furety  the  ufufrudu- 

my  is  to  give. 

§5- 
In  title  VI.  fhall  be  Ihown  the  day  on  which  the 

ufufruftuary  makes  an  acquifition  of  z,  real  right,  an4 

begins  to  enjoy  his  right. 

§6. 
In  title  Vn.  we  fhall  explain  the  actions  which  ariie 
^m  the  ufufru&. 

S7- 

In  title  VIII.  we  fhall  treat  of  the  fecond  perfonal 
icrvitude,  namely  ufe,  {de  ufu,) 

In  title  iX.  we  fhall  treat  of  the  third  perfonal 
fervitude,  namely,  of  inhabitation,  (de  baUiatiom  fir^ 
vitttte.y 

In  title  X.  we  fhall  treat  of  fervitudes  on  heritages 
or  eflates  in  general,  (de  fertntuUbus  pr^duMus  in  ge^ 
fiere)y  and,  in  panicular,  in  art.  L  of  fervitudes  on 
town -heritages,  and  in  ^t.  II.  of  iervitiides  on  coun* 
try-heritages. 

§  10. 

In  tijtle  XL  we  fhall  explain  the  adions  allowed^ 
l>oth  to  a  perfon  who  pretends  to  have  a  right  offer- 
yitude,  and  claims  it,  and  to  one  who  denies  th^t 
fight  to  be  due. 

s  II. 
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in  tide  XII.  fhall  be  enumerated  the  methods  by 
vrhich  the  rights  of  fervitudes  are  extinguifhed^ 


^  TITLE       n. 

OJ  tbefecond  real  right  y  or  of  ferviiude  in  generaL 
{De  fervitutt  in  gemre,) 

m 

Second  real  right  is  that  of  fervitude^ 


A 


Servitude  is  the  real  right  which  any  man  has  in  the 
fubjed,  or  cftate,  belonging  to  another,  by  virtue 
of  which  the  proprietor  of  the  fubjeft  or  eftate  is 
obliged  to  fuflfer,  or  not  to  do^  certain  things,  and 
that  to  the  advantage  of  the  perfon  to  whom  this 
right  is  due,  or  of  his  heritage. 

A'^  L  It  thence  neceflarily  follows,  that  there  is 
no  fenritude  which  can  oblige  the  proprietor  of  the 
fervicnt  eftate  to  do  any  thing  upon  it  -,  for  the  aindi 
of  all  fervitude  is  to  procure  a  real  advantage  to  the 
perfon  who  has  the  right  of  fervitude,  and  to  his  he- 
ritage. Which  does  not  happen  by  promifing  to  any 
one  to  do  a  thing  in  our  own  proper  eftate.  (li*.  i^. 
^  I .  jfi  fer^tut.  ibid,  Strvitutum  Hon  ea  natura  ejl^  ut 
aliquid  faciat  quis  (veluti  viridaria  tollatj  aut  anueniorem 
frofpeSum  p'ofiet^  aut  in  hoc  ut  infuo  pingat)^  Jed  ut  ali* 
quidpatiatur  aut  nonfaciat.) 

When  then  Caius  prorpifes  to  Seius  to  pull  out  the 
tpecs  of  his  garden,  to  make  walks  in  it,  to  caufe  his 
houfc  to  be  painted,  fc?f.  he  does  not  thereby  give 
him  a  right  of  fervitude  ;  becaufe  all  that  brings  no 
real  advantage  to  Scius*s  eftate. 

Vol.  11.  L  So 
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So  fuch  promifes  can  operate  only  a  perfonal  aftiort 
in  favour  of  Caius,  to  oblige  Seius  to  make  good  the 
agreement,  (aHionem perfonaktn  expaSo  ad  id  quod  ith 
terejl,) 

N.  2.  It  may  happen,  neverthelcfs,  that,  in  cafe 
the  perfon,  to  whom  the  right  of  fervitude  is  due, 
cannot  ufe  It,  unleis  the  proprietor  of  the  fervient  c- 
date  do  certain  things  in  his  own  eftate,  that  this  laft 
mjly  be  obliged  to  do  them.  For  example,  if  Caius 
had  granted  to  his  neighbour  Seius  a  right  tofupport 
the  burden  of  his  houl'e  upon  his  o^rt,  {fervitutemo^ 
neris  ferendi)j  Caius  would  be  obliged  to  maintain  and 
repair  the  wall  which  fupports  Seius's  building. 

In  this  cafe,  ncvcrthelefs,  the  right  of  fervitude 
does  not  qbnfift  in  the  obligation  of  repairing  the 
wall,  but  in  that  of  fufFering  Seius  to  ufe  it  for  bear- 
ing the  burden  of  his  building.  And  that  is  the  rea- 
fon  that  Seius  may  indeed  get  that  reparation  by  im- 
ploring the  aid  of  the  judge,  {imploratione  officii  judi- 
ds\  but  he  cannot  aflc  it  by  virtue  of  the  real  action 
called  confejforia. 

According  to  the  law  of  nature,  fervitudes  do  not 
belong  to  real  rights,  {ad  jura  in  re) ;  and  when  a  per- 
fon  gives  to  another  any  ufe  of  a  fubjeft  belonging  to 
him,  or  any  other  right  to  the  fubjeft,  he  acquires 
only  a  perional  aftion^  {aSionem  perfonaUm.)  For 
the  ufe  and  right  being  due  to  him  only  by  virtue 
Qf  an  agreement  or  covenant  {ex  pa£to\  there  arifes 
from  it  only  a  perfonal  obligation,  {obligaiio  ferfona,) 
V/e  have,  moreover,  already  fliown  the  reafon  that 
the  laws  have  put  rights  of  lervitudcs  among  real 
rights.     See  above,  part  IL  book  ill.  title  II.  §  7. 

§4- 
I.  In  the  firfl:  place,  fervitudes  are  diftinguifhed  ifito 

t>erfcnal  and  real,  {in  per  fondles  et  regies.) 

By 
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"  By  peribnal  icrvitudcs  arc  underftood  fuch  as  have 
not  been  conftitutcd  for  the  advantage  of  an  eftate, 
(pr^dii)j  but  which  have  been  granted  on  another's  e- 
ftate,  only  for  the  ufe  of  a  perfon. 

N.  I.  The  Roman  laws  enumerate  four  kinds  of 
peribnal  fcrvitudes,  namely,  ,1.)  Ufufruft ;  fee  the 
third  tide  following.  2.)  Ufe  •,  fee  the  fourth  title. 
3.  Inhabitation  •,  fee  title  V.  And,  4.)  The  fervices 
of  flaves,  (opera  fervorum.)  But  as,  in  the  countries 
under  our  government,  there  are  no  flaves,  on  whom 
any  one  has  a  right  of  property  or  flavery,  the  fervi- 
tude  which  confifted  in  the  work  of  flaves  (/'»  apere 
fervotum)  has  no  place  there. 

It  thence  follows,  that,  by  promifing  to  ano- 
ther onc*s  fervices  or  work,  either  gratis  or  "for  wa- 
ges, (pro  mercede)y  a  right  of  fervitude  is  not  confti- 
tutcd, nor  confequently  a  real  right ;  and  the  perfon 
<o  whom  the  promife  was  made  has  only  a  perfonal 
aSion,  to  obtain  what  is  due  to  him  by  virtue  of 
the  promife  made  to  him,  {aHionem  perfonalem  ad  id 
quod  intereft.)  Obfcrve,  moreover,  that  if  a  man  be 
obliged  to  perform  any. work,  for  the  advantage  of  a 
neighbouring  eftate,  either  by  himfclf  or  by  his  te- 
nants, it  is  not  a  perfonal  fervitude,  but  a  real  one. 

N.  2.  Real  fervitudes  are  fuch  as  are  not  conttituted 
in  favour  of  a  perfon,  but  for  the  ufe  and  perpetual 
advantage  of  an  heritage^  on  a  neighbouring  heri- 
tage,  either  in  town  or  in  country. 

Real  fervitudes  are  alfo  diftinguiflicd  into  country- 
fervitudes,  {in  fervitute^  rujlicas)^  which  take  place 
when  they  are  conftituted  in  favour  of  a  country-he- 
ritage; and  into  town-iervitudes,  {infervitutcs  urhanas)^ 
which  take  place,  when  they  are  eftablilhed  for  the 
advantage  of  a  town-heritage.  See  below,  title  X.  §  5, 

II.  Servitudes,  in  the  fecond  place,  are  diftinguifli- 
cd intQ  continual  ar.d  interrupted,  {in  continues  et  dtj-- 

Li  Qontinuas,\ 
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continuas. )    The  firft  are  thofe  ufed  perpetually, 

out  interruption  •,  the  fecond  are  fuch  as  the  poileflbr 

^an  enjoy  only  for  a  certain  time, 

N.  I.  As  this  diftinftion  has  occafioned  different 
interpretations,  it  mud  be  laid  down  as  a  fundamen- 
tal, that  all  fervitudes  have  a  perpetual  caufe,  bu( 
not  a  continual  one,  {caufam  perpetuam^  fed  rum  centinu^ 
am)  i  by  which  muft  be  underftood,  that  the  right 
of  fervitude  is,  and  remains  stlways  the  fame,  though 
its  ufe  be  interrOpted  from  time  to  time.  For  cxt 
^mplc,  a  right  of  fervitude  concerning  the  water 
which  falls  from  a  neighbour's  roof  {JiilUcidio)  is  per-r 
petual,  bccaufe  it  will  rain  till  the  end  of  time  ^ '  but 
it  is  not  continual,  becaufe  it  does  not  rain  conti* 
nually.  The  fame  is  the  cafe  as  to  other  fervitudes^ 
"whofe  ufe  is  not  continual,  {de fervituiibus  difcontinuis.) 
Such  are  fervitudes  concerning  fmoke,  common  few* 
crs,  and  all  other  country-fervitudes,  (fervitutes fumi^ 
cloac^^  rujlide.)  But  among  continual  fervitudes  are 
reckoned^  the  right  that  one  has  to  fupport  the  weight 
of  his  houfe  upon  his  ncighbour*s,  the  right  of  pla- 
cing his  beams  in  his  neighbour's  wall,  the  right  of 
hindering  his  neighbour  from  building  above  a  cer- 
tain height,  (sfc.  {oncris  ferendi^  tigm  immiUotdi^  altius 
mn  tollendif  ^c) ;  becaufe  the  ufe  and  advantage  of 
thofe  rights  are  never  interrupted. 

N.  2,  The  efFeft  of  this  diftinftion  confifts  in  this, 
that  femtudes  whofe  ufe  is  continual,  may  be  got  by 
prefcription,  by  a  pofreffion  of  ten  years,  when  par-, 
ties  arc  prefent ;  whereas  fuch  whofe  ufe  is  not  con- 
tinual, {difc0ntinua')y  cannot  be  acquired  by  prefcrip- 
tion,  even  when  parties  are  prefent,  byt  by  a  poffcf-* 
fion  of  twenty  years, 

*III.  In  fine,   fervitudes  are  diftinguilhed  into  pofi- 
tive  {fffivmativas)  and  negative  {n'gdtivas),   Pofitive 

fervitudes 
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Itmcudes  are  tlK>ie  by  virtue  of  which  the  proprietor 
of  a  iubjedl  is  obliged  to  luffer  certaia  things  in  it, 
as  happens  in  the  fervicudes  Qdllcdftillicidiij  onmsfe^ 
rtnJi^  tigm  immUendfy  itinerisy  a3us^  w,  &r.  Nega- 
tive lerviiudes  arc  thofe  by  virtue  of  which  the  pro* 
prietor  of  a  fubjed  is  obliged  not  to  do  certain  things 
in  it,  and  that  for  the  advantage  and  benefit  of  a  neigh« 
bouring  fubjeft ;  fuch  are  the  fbrvitudes  called  Mii-» 
MS  non  tMendiy  ne  Inmimius  ^Hatwr,  ftiUkidH  mm  aver^ 

All  fenritudes,  perional  or  real,  are  eftabliflied^ 
cither, 

J.)  By  the  &ws,  fee  below^  title  III.  §  5.  -,  or, 

2.)  By  the  fentence  of  a  judge  in  decrees  of  divi« 
iion,  {arhifrio  judicis  injudkiis  Jivi/griis),  iMd, 

3.)  By  an  agreement  between  living  parties,  or  by 
a  fettlcment  in  profpedl  of  death,  ibid. 

4.)  By  prefcription.  See  above  part  IL  book  III, 
tit.  Y.  5  24.  and  following. 

§  8. 

Nobody  can  eftablifli  a  right  of  fervitude,  but  a  man 
who  is  mailer  of  his  own  eftate,  and  who  has  tho 
free  adminiftration  of  it.  When  then  there  arc  fcve- 
raJ  proprietors  of  a  fubjedV,  none  of  them  can  eftablifh 
a  right  of  fervitude  on  that  fubjcdl,  without  the  con^ 
fcnt  of  ^Jic  reft,  unleis  the  lubjeft  has  been  divided,- 
and  each  of  them  has  had  his  feparate  and  determinate 
fliarc  ( pro  divifo\  in  which  cafe  every  one  may  con- 
ftitute  a  right  of  fervitude  for  his  own  Ihare, 

But  if  the  proprietor  of  a  fubjedt  had  promifed  in 
his  lifetime  a  right  of  fervitude  on  that  fubjcd,  and 
had  left  feveral  heirs,  one  of  the  heirs  might,  even 
contrary  to  the  inclination  of  the  reft,  allow  the  ex- 
ercife  of  that  right  to  the  perfon  to  whom  the  de-i 
fun£i  promifed  it. 
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N.  I .  Such  as  have  a  right  of  civil  or  revocable 
property^  {dcmmum  civile  vel  revocahile\  for  example, 
vaifals,  leafeholders,  and  fuch  as  are  cdHied  fupfrficiarii^ 
as  well  as  fair  (b§na  fide)  pofleflbrs,  who  are  reckoned 
in  certain  rcfpefts  real  proprietors,  have  a  right  to 
burden  their  heritage  with  fervitudes.  But  they  ceafe 
alfo  when  the  right  of  revocable  property  i^juf  dominii 
revocaUUs)  happens  to  ceafe. 

N.  2.  A  legatary,  to  whom  an  heritage  has  been 
left  in  legacy  on  a  certain  condition,  may  alto  burdei» 
it  with  a  fervitude ;  but  it  has  its  entire  efFeft  only 
when  the  condition  Iu4)pens  to  exifl.  Whence  it 
comes  to  pafs,  that  a  perlon  who  is  ot\e  day  to  have 
the  property  of  a  fubjeft  or  heritage,  may  alio  burden 
it  with  a  fervitude,  becaufe  the  promifo  which  he 
makes  of  a  right  of  fervitude  includes  the  tacit  con^ 
dition,  that  it  (hall  not  take  place  till  he  have  acquired 
the  fubjeft. 

N.  3.  A  hufb^nd  may  alfo  conftitute  a  right  of  fer- 
vitude on  the  dotal  eftate  which  his  wife  has  brought 
him,  though  he  have  in  that  eftate  only  a  right  of 
civil  and  revocable  property,  {dominium  civile  ei  revo^ 
cabik)^  but  the  fervitude  comes  to  an  end  when  the 
marriage  is  diflblved ;  unlefs  the  dotal  fub;eft  were 
given  on  eftimate,  or  the  hufband  made  no  gain  by 
the  portioji  j  in  which  cafes  the  fervitude  would  be 
perpetual. 

N.  4.  It  follows,  that  a  perfon  who  is  not  owner  i 
of  an  eftate,  cannot  fubjcft  it  to  a  right  of  fervitude,  J 
and  that  is  the  reafon  that  the  ulufruftuary  of  a  thing, 
even  the  ufufruftuary  of  the  whole  cfFefts,  can  neither 
promife,  nor  eftablilh  a  fervitude.  That  is  alfo  the 
reafon  that  a  man  cannot  burden,  with  a  fervitude,  the 
things  which  are  common  by  the  law  of  nations,  or 
which  arc  out-  of  commerce. 

.  iV.  5.  The  proprietor  of  an  heritage  may  burden 
it  \fith  a  fervitude,  though  another  have  the  trfufru^ft, 

or 


* 
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w  even  though  the  heritage  were  already  fubjeded 
to  another  fervitude. 

But  it  is  fufficiently  plain  of  itfelf,  that,  by  the  e- 
ftabliibinent  of  a  fervitude,  a  perfon  cannot  prejudice 
the  rights  acquired  by  a  third  party,  which  were 
previoufly  annexed  to  the  heritage. 

§9. 

In  like  manner,  a  man  cahnot  acquire  a  right  of 
fervitude, 

I .)  If  he  be  not  capable  of  diipofing  of  his  effefts^ 
and  of  making  acquifitions.  Confequently  a  right  of 
fervitude  cannot  be  eftabliflied  in  favour  of  a  child, 
of  a  furious  or  fatuous  perfon,  &r.  unlefs  his  guar* 
dian  interpofe  his  authority,  and  his  curator  give  his 
content. 

2.)  If  he  have  n#t  the  property  of  a  fubjeft,  in 
favour  of  which  the  real  fervitude  {ferviSus  pradialis) 
is  eftabliihed. 

We  Ihall  Ihow  the  objeft  of  perfonal  fefvitudes,  by 
treating  of  every  perfonal  fervitude  in  particular,  and 
the  ob]e<fl  of  real  fervitudes,  by  explaining  their  na- 
ture. 

§11., 
The  efFeft  of  a  right  of  Servitude  is, 

I.)  To  authorife  a  perfon  by  whom  it  is  acquired, 
to  ule  it  according  to  the  kind  and  nature  of  the  fer- 
vitude, and  confequently  to  do  every  thing  necelfary, 
diat  he  may  exefcife  it  conveniently. 

2.)  He  is  obliged,  in  the  fecond  place,  not  to  make 
it  more  burdenfomc,  and  to  do  nothing  which  may 
prejudice  the  right  of  a  third  party,  previoufly  ac- 
quired on  the  heritage  fubjcft  to  the  fervitude. 

3.)  A  third  effcft  of  the  right  of  fervitude  is,  that 
(he  perfon  to  whom  it  is  due  {domnans\  acquires  by 
the  delivery  of  the  fervitude  a  real  right. 

4.)  Which 


/ ' 
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4*)  Which  gives  him  a  right  to  claim  a  fervitudc^ 
by  means  of  the  real  aftion  called  confejforia^     In  fine^ 

5.)  He  may  even,  before  delivery,  get  the  propri- 
etor's demand  difmiflfed,  who  wants  to  interrupt  him 
from  exercifmg  his  right  of  fervitude,  by  objedting 
the  exception  of  fraud  or  of  covenant,  {exceptionem 
do/ivelpaSi.) 

But,  on  the  other  jTide,  the  laws  grant  to  a  perfon 
who  denies  that  a  fervitude  is  due  to  another,  the 
adiori  called  negaHria. 

§  1^. 
Wc  Ihall  treat  of  the  methods  of  extinguifhing 

rights  of  fervitude,   by  explaining  more  particularly 

the  nature  of  each  fenritudei 


TITLE        IIL 

Of  tH  perfonal  fervitude^  which  takes  place  by  the  con* 
Jiitution  of  an  ufufruSl^  or  liferent. 

{De  ufufruau.) 

TH  E  firft  perfonal  fervitude  is  ufufruft,  or  life- 
rent* 

S  2. 

Ufufruft  is  a  peribnal  fervitude  which  gives  us  a 
right  to  ufe  and  enjoy  a  fubjcft  belonging  to  ano- 
ther. 

§3- 
Ufufruft  is  either  real  {verus  ufiisfru£lus\  of  which 

we  fliall  treat  in  this  title ;  or  fuppofed  ufufruft,  {quaji 

ufusfrunus)y  of  which  wc  Ihall  treat  in  the  following 

tide. 

§4- 
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S  4- 
Real.ufufruft  takes  place  in  things,  of  which  the 

mfe  may  be  feparated  ftom  the  fiibftance,  aud  which 

confequendy  can  be  enjoyed  without  deftroying  them. 

riiis  ufufrud  is  eftablifhed,  in  the  firft  place, 

I.)  By  tbe  laws;  for  example,  a  fiather  acquires 
the  ufufruft  of  the  adventitious  and  ordinary  peculiar 
^  his  children.  OWerve,  pn  this  head,  that  a  pcrfon, 
who  enters  into  a  feeoad  marriage,  prcferves  only  the 
ufufrud  of  due  jcflfefts,  which  he  had  got  by  the  death 
4>f  his  fpoiuie.  Sec  the  Frederician  Code,  part  L 
hook  II.  title  IIL  §  lo.  N.  u 

Real  ufufrud  is  eflabliihed, 

2.)  In  the  fecond  place,  by  thefentence  of  a  judge 
in  an  ad  of  diviiian^  (JUdkiis  diviforiis)^  judges  being  al* 
)owed,  when  a  xronunon  fubjeft  or  .an  hereditary  eftate 
cannot  be  conveqiently  divide^,  to  adjudge,  by  his  oWn 
powers,  to  the  one  the  property,  and  to  the  other  the 
uiufrud.  By  this  lentence,  the  one  acquires  the  ufu- 
frud  by  law,  {ipfojure\  and  without  any  delivery  en* 
fning.  It  would  be  otherwife,  if  the  uiuihidl  rtfelf 
had  been  aMitefted,  and  had  been  adjudged,  to  one 
(^  the  claimants,  who,  in  that  cafe,  could* demand 
die  uiufiru£l;  only  in  virtue  of  the  perfond  adbn  re  - 
iiilting  from  the  |(entence,  {a£Hone  ferfonaii  ex  juM^ 

3.)  Real  uiiifrud  is  eftabkfhed,  in  the  third  place, 
hy  an  ^i^eeinent  with  the  proprietor  of  tlie  heritage 
iubjed^d  CO  this  rij^ht,  or  by  a  fettlement  by  hinif 
made  in  profped  of  death.  A  dowery  or  jointure,  for 
example,  is  an  ufiifrud  eftabliflied  by  conlent,  {ufus- 
fruSus  cmfenfu  ^OTt/HMtis.)  See  part  L  book  II.  title 
IV.  art.  V.  .§  133. 

In  fine,  a  perfon  may  alio. 

Vol.  IL  M  4-)  Get 
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4.)  Get  an  ufufruft  by  prefcription  in  the  way  of 
ufucapion,   and  by  a  poileflion  of  thirty  years. 

To  eftablilh  a  real  ufufrud,  the  laws, 

I.)  Require,  in  the  firft  place,  that  the  perfon  who 
grants  to  another  the  ufufrud:  of  a  fubjed,  or  heri- 
tage, be  its  proprietor,  and  th^t  he  have  power  to 
dilpofe  of  his  eftate. 

When  there  are  feveral  proprietors  of  a  fubjeft  or 
heritage,  none  of  them  can  grant  the  ufufruft  of  it 
without  the  confent  of  all  concerned,  excepting  in  the 
cafe  where  each  has  his  fhare  of  the  conimon  fubjeA 
jeparated  and  determined,  and  confequently  the  fub- 
jedt  is  not  poffefled  jointly. 

II.)  The  laws  require,  in  the  fecond  place,  that  the 
proprietor  of  the  fubjed  or  heritage  fubjefted  to  the 
right  of  ufufruft  deliver  it  to  the  ufufru^uary  or  life- 
renter,  iecaufe  a  real  right  (jus  in  re)  is  not  acquired 
without  delivery. 

When  then  a  right  of  ufufrudk  00  a  moveable  lub- 
)t&  is  cftablifbed  in  favour  of  any  one,  it  muft  be  de- 
livered to  him,  and,  if  it  be  on  immoveable  fubjefts, 
he  muft  be  put  in  po0eflion  of  them ;  but  it  is  fuffi- 
cient,  that  that  be  done  in  the  way  pf  a  fidtitious  de- 
livery, {per  fiSam  tradilionem.)  It  is  alfo  reckoned 
delivery,  when  the  proprietor,  knowing  that  another 
enjoys  a  fubjeft  belonging  to  him,  fuffers  it  with- 
out complaint,  {fciente  et  patiente  domino,) 

N.  I.  When  a  man  is  appointed  heir  in  an  ufufruft, 
the  ufufruft  is  not  efteemed  delivered  (^^/raJ!f/^), 
till  the  heir  have  really  accepted  of  the  inheritance, 
till  he  have  taken  poffeffion  of  it,  and  till  the  ufu- 
fruft  have  been  delivered  to  the  ufufruftuary  or  life- 
renter  ;  but  when  an  ufufruft  has. been  left  in  lega-r 
fy  to  one,  delivery  is  nqt  necel&ry,  becaufe  the  le- 
gatary 
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gatary  acquires,  by  law  ( ipfojure)^  a  right  or  a  real 
adlion. 

N.  2.  When  an  ufufruft  is  only  promifed,  and  not 
delivered,  the  ufufruAuary  has  only  a  perfonal  adtion 
againft  the  proprietor,  to  oblige  hini  to  deliver  the 
fubjed;  on  which  he  had  promifed  a  right  of  ufu- 
frud. 

III.)  The  laws  require^  in  the  third  place,  thatthd 
ufufru<9iiary  give  fecurity.  This  (hall  be  fpoken  of 
in  tide  V. 

IV.)  In  fine,  the  laws  require  alfo  in  a  real  ufu- 
fruft,  (in  vero  ufufruSlu),  that  the  ufe  of  the  fubjeft 
be  ieparaced  from  its  fubftance )  that  is  to  fay,  that 
one  may  ufe  it  without  confuming  or  deftroying  it^ 
becaufe  the  ufufru<?luary  cannot  enjoy  it  unlefs  he  pre- 
ferves  the  fubftance. 

§  7. 

This  ufiifruft  nrtiy  be  conftituted  pufely  and  fimply, 
or  conditionally,  (pure  velfub  conditione\  as  alfo  for 
a  certain  term,  or  till  a  certain  term  («r  die.)  The 
enjoyment  may  alfo  be  regulated  in  another  manner ; 
for  ex^ple,  that  the  u.fufru<ftuary  (hall  enjoy  the  fub- 
jed  alternately  for  a  year,  a  month,  and  a  day, 
and  not  for  the  year,  the  month,  the  day  which  fol- 
low^,  fefr. 

§8. 
It  has  been  queftioned,  when  a  teftator,  having  left 
in  legacy  the  ufufnidt  of  an  heritage,  has  ordained, 
at  the  fame  time,  in  his  will,  that  the  legatary  (hall 
grant  to  liis  neighbour  ;he  right  of  going  thither,  {ju$ 
etmdi)y  fsfr.  whether  he  thereby  intended  to  grant  to 
the  legatary  the  property  of  the  heritage  ?  The  foun- 
dation of  the  doubt  is,  that  nobody  can  conftjtute  a 
fervitudc  upon  a  fubjeft,  but  its  proprietor.  Our 
will  is,  that,  in  this  cafe,  the  legatary  do  not  acauire 
the  property  of  the  heritage,  but  fimply  the  ufufruft, 

M  2  under 
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under  the  condition  of  the  fervitude  to  be  dl^Hft€Ct> 
(fub  conditione  fervituth  confiituenddt)y  becaufe  ttef  fer- 
vitude is  eftablifhedy  not  by  the.  legatary,  but  by  the 
teftator  and  proprietor  of  the  heritage. 

N.  I.  The  fame  \s  the  cafe^  when  the  teftator,  af- 
ter leaving  the  ufufruifl  in  legacy,  ordainns  that  tho 
ufufruftuary,  or  liferentcr,  cannot  alienate  the  fub- 
j'eft.  For  the  latter  does  not  acquire  the  property  by 
fuch  a  fettlement,  which  is  fuperfluous,  the  ufurruc- 
tuary  having  na  right  to  alienate. 

N.  7. .  When  the  power  oi  alienating  the  fubjeft  is' 
granted  to  the  ufufruAiiary,  he  is  not,  for  that  reaibn,' 
declared  its  proprietor,  and  is  but  a  fimple  ufufruc- 
tuary  under  a  certain'  condition^  (ufitfruSuarHiS  eekdi^ 
tionalis\  whofe  eifeft  is,  that  the  ufufruA  does  not 
eeafe  by  his  own  death,  but  that  it  pafles  to  his  heirsy 
or  to  a  Angular  fucceffor,  (fucceffmremjingidarem).  And 
in  all  other  points  the  nature  of  the  uHifrudt  fubfifts. 

All  fuch  a^  are  enable  of  making  acquifitions,  ma]^ 
alfo  acquire  the  ufufruA  of  another'^s  eft«te.  Where- 
fore alfo  cities^  commuiiitfes,  and  other  corporations^ 
are  not  excluded  from  doing  ix>. 

A  father  who  has  the  ufufruft  of  the  ordinarj^  ad^ 
ventitious  peculiar  (in  feculio  adn)entiti$  ordinario)  oF 
his  children,  continues  t6  enjoy  it  after  their  deaths* 
but  the  ufu^rud  ceaies  by  the  father's  death ;  the 
right  of  enjoyment  belongeth  then  to  the  child reni 
who  have  the  property,  which  is  cdled  confolidation. 

§  II. 

•  When  an  ufufruft  has  Been  conftituted  at  the  fame 
time,  in  favour  of  feveral  perfons,  each  acquiries  it  only 
proportionally,  becaufe  the  fervitude  of  an  ufufruft 
may  be  divided.  And  this  is  alio  the  reafon,  that^  when- 
one 
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6tie  of  them  happens  to  die,  or  otherwife  to  bfe  the 
tifufhid,  his  portion  does  not  accrue  to  the  others, 
but  rt^Ms  to  thtf  proprietor.  For  we  have  abolifh- 
cd  die  law  of  accretion,  (Jiis  accrefcendi)^  on  account 
of  thfc  differed  interpretations  and  fubtiities  which  it 
Occafioned.     SeebetoW^  bookVIL 

Real  ufufhift  m«y  be  conflituted  on  ail  the  fubje£ts 
ef  commerce,  that  is  to  fay,  which  belong  to  the  trade 
of  mankind,  and  which  do  not  perifh  by  ufe,  whether 
moveable  or  immoveable^  corporeal  or  incorporeal; 
conidquendy  the  ufufruft  of  a  hunting,  of  a  jurifdic- 
tioni  of  a  r^t  of  paflage,  (dc.  is  valid. 

A  man  may  alfo  grant  the  ufufrud  of  a  coUeJlion  or 
umverTaltty  of  fubjefts,  {corporis  vel  univerJUatis) ;  for 
czampk,  of  a  flock  of  fheep. 

A  perlbn  may  likewifc  grant  the  ufufrUft  of  a  fta- 
ttie,  of  a  picture,  of  a  medal,  of  a  glafs,  or  other 
iftStli  (Sc.  One  may  even  eilablifh  an  ulufrudt  on. 
idl  his  efiedi^  {itfusfruSlUs  cmrntm  bomnm\  provided 
the  legitiiii,  which  mvft  neceflfarily  be  deducted  from 
this  ufufrudt,  be  refcrved  to  the  children  and  rela- 
tions to  whoiti  it  is  due. 

It  is,  moreover/  evident,  that  out  of  the  fruits  muff 
be  taken  wherewith  to  pay  the  debts  before  an  ufu- 
frudusry  Can  come  to  the  enjoyment :  the  reafon  of 
Irhich  is,'  that  a  perlbn*s  eftate  is  only  what  remain* 
after  his  debts  are  paid,  {h&ria  enim  notiintelUguniur  mfi 
dduSo  ^ere  aUeno.) 

S  13- 

A  ptTfon  may  grant  the  ulufru'ft  of  a  houfe,  {ufurri^ 
fruaum  dedium)y  in  which  cafe  the  ufufruiluary  may  en- 
joy all  the  advantages  and  profits  which  can4>e  drawjt 
from  the  houfe,  or  on  account  of  it. 

Whetefoi^  he  may  lodge  there,  not  only  with  the 
family  which  he  has  at  the  dme, .  but  alfo  with  that 

which 
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which  he  may  have  afterwards  -,  he  may  alfo  ufe  att 
the  apartments,  even  though  he  (hould  have  no  need 
of  them,  exercife  the  right  of  brewing  annexed  to  the 
houfe,  enjoy  the  fields  which  are  appendages  to  it^ 
alienate  his  right  of  ufufru£t.  See  below,  §  i6. 
No.  VI.  (^c. 

N.  I .  Thence  it  follows,  that  the  ufufru\5l  or  life- 
rent of  a  houfe  {ufusfruSus  ^dium)  differs  from  the  ule 
of  a  houfe,  {de  ufu  adium\  by  which  the  ufer  draws 
the  fame  advantage  from  the  houfe,  but  only  for  his 
daily  wants.  See  title  VIII.  in  which  the  effeds  of 
ufe  are  handled. 

N.  2.  The  ufufruft  or  liferent  of  a  houfe  differs 
alfo  from  inhabitation,  becaufe,  in  this  lafl  fervitude^ 
one  has  only  the  ufe  of  a  houfe  in  fo  far  as  he  can 
draw  any  advantage  from  dwelling  in  it.    See  tit.  IXi 

Lawyers  have  greatly  difputed  whether  an  ufufrudt 
being  granted  to  feverals  may  be  divided,  and  whe- 
ther confequently  each  may  enjoy  it  for  his  own  fhare^ 
(pro  parte),  or  if  each  may  enjoy  it  wholly,  (in  fen 
lidum,) 

It  is  true,  in  general,  that  all  fervitudes,  and  confe- 
quently ufufruft,  are  indivifible,  (individu4e),  and  that 
each  of  the  perfons  in  whole  favour  a  right  of  fervi- 
tude  is  eflablilhcd  pofTefies  it  wholly.  But  when  the 
profit  arifmg  from  a  fervitude  can  be  divided,  fervi- 
tudes themfelves  are  divifible  (dividu^e)  in  that  refped^ 
in  fo  far  as  a  divifion  can  be  made. 

Ufufruft  being  then  conveniently  divifible  as  to  the 
advantages  ariflng  from  it,  it  follows,  that  when  it 
has  been  granted  to  two  perfons  on  one  and  the  fame 
heritage,  the  right  of  ufufrud  is  wholly  acquired  to 
both,  but  that  each  has  the  enjoyment  only  for  his 
(hare,  and  confequently  a  divifion  of  it  may  be  legal- 
ly demanded,  (perjudicia  divi/oria.) 

It 
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It  is  othcrwife  when  the  enjoyment  cannot  be  di- 
vided, as  happens  in  the  fervitude  of  ufe,  (in  Jervituie 
ujitsjj  for  by  this  fervitude  the  ufer  acquires  only  what 
he  can  confume  for  his  daily  neceflaries.  If  then  the 
ufe,  or  daily  neceflaries,  have  been  granted  to  two  per- 
Ibns,  a  divifion  cannot  be  made  between  them,  be- 
cauic  neither  would  have  what  is  neceflary  for  his 
daily  wants.  Thence  it  follows,  that  the  fervitude  of 
ufe  is  always  indivifible  ;  by  which  is  underftood,  that 
every  ufcr  may  in  fa£t  claim  wholly  what  is  neceflary 
for  his  daily  wants.  It  is  the  fame  in  real  fervitudes ; 
and  this  is  the  reafon  alfo,  that  when  the  right  of 
paflage  (iter)  is  given  to  feverals,  each  may  require  it 
whoUy  (in  folidum) ;  for  it  is  not  pofllble  that  this 
right  can  be  cxercifed  in  part. 

An  ufufrud  cannot  be  conftituted  on  efFeds  which 
the  proprietor  is  obliged  to  reftore  immediately  -,  for 
example,  on  feoffments  in  truft,  (^c. 

§  16. 

The  following  are  the  cffefts  of  an  ufufruft  legally 
conffituted, 

I.)  The  ufufrucftuary  or  liferenter  acquires  the  full 
.and  entire  enjoyment  of  all  the  kinds  of  fruits,  reve- 
nues, conveniencies,  and  cuftoms,  which  may  be 
drawn  from  the  fubjcd,  or  on  its  account :  he  is  alfo 
at  freedom  not  to  ufe  the  thing  but  for  his  own  plea- 
fure,  provided  it  be  not  thereby  wafted. 

II.)  He  enjoys  in  particular  all  kinds  of  fruits, 
whether  natural  or  acquired  by  ingenuity  or  induftry. 
Among  fruits  are  reckoned  metals,  which  may  be 
found  in  the  heritage,  when  the  proprietor  is  invefted 
in  them,  and  when  the  metals  grow  again  j  which 
would  take  place  even  though  the  difcovery  of  them 
were  made  only  after  the  eftablifliment  of  the  ufu- 
fruft. 

III.)  An 


I    . 
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ni.)  An  ufufruAuary  acquires,  in  the  third  placei 
^  the  civil  rights, .  fuch  as  rents  of  houfes  or  xarms, 
interelb,  tithes,  redeemable  rents,  yearly  rents,  dues 
of  alienation,  {laudema\  fruits  of  jurifdidioo,  (Jrur 
8us  jurifdi£iioms)^  incomes  of  buntings,  of  tolls  or  cu- 
ftoms^  and  other  rights  belonging  to  tJfyt  herit^e  of 
which  he  has  the  ufufrutft. 

IV.)  An  ufufrycluary  acquires  alfo  all  the  advan- 
tages flowing  from  the  accelfioas  \  for  example,  from 
accretions  that  have  happened  to  the  heritage  or  fub- 
jeft  by  way  of  alluvion,  i^c.     But, 

V.)  He  can  pretend  no  claim  to  treafqre  found  in 
the  grounds,  which  is  acquired  to  the  proprietor.  If 
the  ufufruduary  himfelf  had  fbynd  it,  he  would  have 
^  right  to  demand  the  portion  which  the  laws  allow  to 
^  perfon  who  has  found  a  treafure,  (fortio  inventoris^) 

VI.)  Befides  that  an  ufufruftuary  may  difpofe,  and 
do  in  the  heritage  whatever  is  neceflary  for  his  enjoy- 
ment of  it ;  whence  it  follows,  that  he  may  build  a 
barn  on  it  for  laying  up  the  fruits,  dig  ditches,  make 
ponds,  £5?^, 

But  he  has  not  a  liberty  to  build  a  houfe,  pr  to 
finiih  one  which  is  imperfcd,  or  to  make  alteradonis 
on  what  is  finilhed. 

He  may  alfo  fell  his  right,  give  it  up,  mprtga^  it, 
&c. ;  but  when  once  his  ufufruft  is  cxtinguifhe^  dX\ 
the  rights  which  he  has  transferred  to  others  ccafe 
alfo  by  that  extinftion. 

VII.)  In  fine,  he  acquires  a  real  right,  (Jus  in  re)^ 
and  confequently  a  real  adion,  which  is  named  confef-- 
foria^  by  which  he  may  redemand  his  right  pf  ufiir 
fruft  from  any  jiofleflbr,  and  even  from  the  propri- 
iBtor. 

He  has  alfo  all  the  adions  arifing  from  fuch  a  real 
right ;  for  example,  the  aAion  of  robbery,  that  which 
is  given  to  fuch  as  poffefs  any  fubjeft  without  divi- 
sion, or  in  common,  in  order  to  get  it  divided,  and 

that 
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that  which  regards  the  limits  of  heritages,  (communi 
dividundo^jmiumregundarum)  interdidts,  {int^rdiSla)^  &r. 

§17- 

B7  the  Roman  laws  an  ufufruAoary  aid  not  acquire 
by  law  aU  the  advantages  and  convenieiKies  juft  men- 
tioned, fae  obtained  mem  only  by  enjoyment,  (faSt) 
ferceptkms)^  in  fo  far  as  he  himfelf  had  received  the 
fruits,  or  had  caufed  them  to  he  gathered  and  laid  up 
for  him  by  others. 

The  efFeift  of  that  deciijon  was, 

I .)  That  when  a  third  party  had  gathered  or  laid 
np  the  fruits,  or  when  they  had  been  feparated  by 
any  accident,  for  example,  by  a  ftorm  of  wind,  or 
when  they  had  been  feparated  of  thtmfelves,  as  hap- 
pens with  refpedt  to  lambs ;  in  all  thefe  cafes  the 
fruits  did  not  belong  to  the  ufufVodhiary,  while  he 
had  not  put  them  under  his  owq  keeping,  tie  had 
only  a  perfonal  adlion  aga^nft  the  proprietor  to  oblige 
bim  to  give  up  his  right  of  fuing,  or  elfe  to  redemand 
the  fruits  from  the  perfon  who  had  taken  poficffion  of 
them,  that  they  might  be  rcftored  tp  him. 

7,.)  That  when  an  ufufruftuary  happened  to  die 
when  the  fruits  were  ftill  hanging  and  growing  on  the 
grounds,  hts  heirs  could  nc^  cl^m  them,  even  though 
thty  were  ripe  -,  the  rcafon  of  which  w^s,  tha-t  the  de- 
fund  not  having  "received  them,  neither  could  his 
heirs  receive  them,  the  defunL^s  right  of  enjoyment 
being  extinguifhed  by  his  death. 

But  confidering  that  the  firft  effeft  of  that  decifion 
is  at  bottom  but  a  fubtilty  of  the  Roman  Jaw,  and 
that  the  fecond  is  not  founded  on  equity,  as  the  heirs 
who  have  cultivated  the  ground,  and  have  poflcfled  it 
the  greateft  part  of  the  year,  ought  not  to  be  deprived 
of  the  fruits,  and  entirely  excluded  from  the  harveft. 
We  ordain, 

I.)  That,  in  the  firft  cafe,  the  ufufruduary  Ihall 
Vol.  II.  N  have 
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have  a  re^l  aftion,  and  confcqucntly  that  he  may  rcr 
demand  from  any  pofieflbr  the  fhiits  feparated,  whe-r 
ther  by  a  third  party,  or  by  an  accident,  or  by  nature, 
And, 

2.)  In  the  fecond  cafe,  that  the  ufufruftuary's  heirs 
iliali  be  admitted,  in  fome  meaftire,  to  the  participa- 
rioii  of  the  growing  fruits.  This  fhall  be  treated  more 
at  large  below  in  §  19.  a. 

An  ufufruftuary  is  obliged  on  his  fide, 

I.)  Agreeably  to  the  fecurity  which  he  ought  to 
give,  to  enjoy  the  fubjeft  like  a  good  hulband  or  oeco- 
nonilft,  and  to  preferve  its  fubftance.  For  this  pur- 
pofe  he  is  obliged  to  replace  by  his  lambs  the  ewes  or 
wcdders  which  are  wanting  in  the  flock  -,  to  plant 
new  trees  in  place' of  fuch  as  are  decayed,  but  not  of 
fuch  as  have  been  trodden  down  by  accidents ;  to  la- 
bour the  ground  well;  to  maintain  the  vineyards  ;  to 
preferve  the  houfes  and  other  buildings,  and  to  re- 
pair them  if  heceflary. 

II.)  He  is  obliged  for  a  flight  fault,  (pr^jiat  culpam 
levem)\  that  is  to  fay,  he  is  obliged  to  take  the  fame 
care  of  the  fubjeft  or  ground  as  a  good  oeconomift 
takes  of  what  belongs  to  himfelf.  If  then,  by  his 
fault  or  negleft,  any  thing  be  Ibft:  in  the  fubjeft,  or 
if  lofs  or  prejudice  to  its  -rights  be  occafioned  -,  for 
example,  if  negleding  to  exercife  a  right^of  fervitude 
it  happen  to  be  lofl:  by  prefcription,  he  muft  pay  its 
value  10  the  proprietor. 

I.)  An  ufufrudluary  having  the  full  enjoyment  of 
the  effects,  is  obliged  to  pay  all  the  burdens  due  up- 
on them,  or  which  ought  to  be  paid  on  their  account, 
whether  they  have  exifted  before,  or  have  been  imj-jo- 
fcd  afterward ;  for  examjJe,  contributions  ordinary  or 
e:^r»'a' rJinarv ;  but  not  fuch  as  the  proprietor  of  the 
ground  has  negle&ed  to  pay,  which  may  be  'demande4 
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from  the  pofleflbr  of  the  ground,  referving  however 
recourfe  to  him  againft  the  proprietor* 

An  ufufhiAuary  ought  alfo  to  pay, 

2.)  The  tythes. 

3-)  Irrcdceniable  renta* 

4.)  Servants  wages. 

5.)  What  is  paid  for  the  fervicc  or  lodging  of  the 
mijirary; 

6.)  Expenfes  of  law-fuits  occafioncd  folcly  by  the 
ufufni6t.  But  if  the  queftion  be  alfo  concerning  the 
proprietor's  right,  for  example,  if  one  claim  the  pro- 
perty of  the  whole  fubjcft,  or  only  of  a  part,  the  pro- 
prietor 14  obliged  to  bear  all  the  expenfe^  of  the  law- 
fuit,  though  thcufufruftuary  profit  by  it; 

7.)  An  ufufrudtu^' or  liferenter  of  all  the  efFefts 
(ommum  bonorum)  is  obliged  totp^  the  debts  fecured 
on  the  fubjcft ;  for  by  efFefts  is  meant  only  what  re- 
mains  after  the  debts  arc  dedudled,     Stc  .abpve, 

An  ufufruA  or  liferent  ending  by  the  death  of  the 
ufufruftuary  or  liferenter,  does  not  fall  to  his  heirs : 
but  as  it  is  juft  that  his  heirs  fhould  fhare  in  the  fruits 
o^  the  laft  year,  in  proportion  to  the  time  of  the  year 
that  he  lived,  our  will  is,  that  what  follows  be  obfervcd 
with  regard  to  that  matter. 

If  the  ufufruftuary  die  before  the  twenty-fifth  of 
July,  his  heirs  can  deniand  from  the  proprietor  only 
what  has  been  expended  to  put  the  grounds  in  a  con- 
dition to  product. 

But  if  he  die  after  the  twenty-fifth  of  July,  the  en- 
joyment of  the  whole  year  Ihall  belong  to  them :  if 
then  the  ufufruft  Were  fet  in  leafe^  they  fliall  draw  the 
whole  rent. 

When  an  ufufruftuary  has  laid  out  neceffary  ex- 
penfes, his  heirs  may  retain  the  fubjetfl  till  they  be 
rcimburfed  of  them,  (jure  retentiom) ;  and  with  re- 

N  2  gard 
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gard  to  the  expenfes,  what  has  been  regulated  with  Ftf- 
ipcA  to  a  bona  fide  polTelKn'  ihall  be  obierved. 

§  20. 
.  A  proprietor  can  do  nothing  to  hinder  an  uiufrac- 
tuary  froni  the  full  enjoyment  of  a  fubgeft  of  which 
he  has  the  ufufruft ;  be  is,  on  the  contrary,  obliged 
to  allow  every  thing  ncceflary  to  put  him  in  a  condi- 
tion to  exercife  his  right,  and  to  remove  aU  obftaclea 
that  may  be  oppofed  to  his  enjoyment. 

i\r.  I .  Neither  the  proprietor  nor  iHs  heir  can  thei» 
interrupt  the  palTage  leading  to  the  fubje<^  on  which 
the  ufufrud  is  fettled,  if  he  cannot  have  aecefs  to  it 
otherwife ;  and  i£  the  teftator  having  giveirthe  fubjedt 
in  legacy,  had  discharged  that  paffage  to  be  allowed 
to  the  ufufru(5tuary^  that  prohibition  would  be  inef- 
fediuaL         ; '  - 

.  N>r  2.  Jt^s  the  fame  with  relpdft  to  sdl  other  things 
or  aids,  {admimculis)^  without  which  one  cannot  ufe  his 
right ;  and  therefore  all  emoluments^  advantages,  fer- 
vitudfes^  for  example,  xhofc  which  are  called  via^  ster^ 
aqudy  are  included  in  an  ufofruft,  io  far  a»  they  are' 
abfolutelyneceffary  for  the  exercife  of  that  right. 

iV.  3.  If  then  a  tefkator  had  two  fubjeds  or  heri- 
tages, and  if  having  given  to  Caius  the  property  of 
the  one,  arid  to  Seius  the  ufufroA  of  the  other,  this 
laft  could  not  come  at  the  fubjecl  of  which  he  has  the 
enjoyment  without  paffing  through  Caius*s  grounds^ 
the  heir  would  be  obliged  to  procure  him  a  paffage, 
and  he  -might  retain  Caius*s  fubjeft  till  he  had  grantcid 
Seius  a  right  to  pafs  through  it :  but  the  cafe  would 
be  altered,  if  Seius  could  have  acccfs  to. his  fubjcift  by 
another  road,  though  longer.    . 

N.  4.  When  alfo  a  teftator  leaves  two  houfes,  and 
gives  the  ulbfruft  of  the  one  to  Caius,  the  heir  and 
pofTeffor  of  the  other  houfc  cannot  by  building  en- 
tirely ftop  the  light  of  the  houfe  on  which  the  ufu- 

frua 
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kxiSt  b  conftituted,  but  he  may  make  buildings  to 
deprive  ic  of  a  part  of  the  lights  becaufe  a  houfe  can- 
not be  poflefiM  which  has  no  lights  but  the  ufufruA 
of  a  houfe  may  fublift  and  take  place  though  the 
apartments  be  a  little  dark. 

N.  5.  Moreover,  the  proprietoi^canriot  be;  hindered 
from  dienating  or  mortgaging,  even  without  the  ufu- 
fruduary's  confent,  the  fubjeft  on  which  the  ufufrud: 
b  granted^  provided  always  that  the  right  of  ufufruA 
remain  entire^  and  that  the  ufufruAuary's  condition 
be  not  thereby  endamaged^  The  proprietor  then 
cannot  give  a  right  of  fervitude  to  the  prejudice  of 
the  uiwuA^  unlefs  the  ufufruduary  content  and  re« 
nounce  his  right  in  fo  far  as  the  fervitude  may  be 
hurtful  to  it^ 

§21. 

The  anions  allowed  by  the  laws  to  ah  uftifru£buary 
ihall  be  treated  of  In  tide  X.  following. 

An  tifufrUd  expires,  and  comes  to  an  end, 

1 .)  By  the  death  of  the  ufufruAuary,  though  the? 
enjoyment  have  been  granted  to  him  till  a  certain  day^ 
{fubdU)y  or  under  a  certain  condition,  and  though  nei* 
ther  the  day  nor  the  condition  have  happened.  It  enda 
alio  by  the  death  of  the  ufufm^uary,  though  he  have 
alienated  his  rights 

When  an  ufufruA  has  been  granted  to  a  perfon  and 
his  heirs,  the  heirs  only  of  the  firft  degree  fucceed  to 
the  right  of  ulufruft.  They  do  not  fucceed  even  as 
heirs,  but  by  virtue  of  the  proprietor's  fcttlement,  (ex 
csnc^ffione  dmini.) 

An  ufufruft  fettled  in  favour  of  a  body  or  com- 
munity, ends  when  the  body  or  community  itfelf 
comes  to  an  end  \  for  example,  if  the  community  or 
ibcicty  happen  to  be  diflblved ;  or  elfe  it  elapfes  after 
the  term  of  one  hundred  yedrs,  which  is  the  longeft 

age 
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age  of  mail.  But  an  ufufrut^  does  not  fall  by  tM 
proprietor's  death. 

2.)  An  ufufruA  conftitutcd  for  a  certain  time  falky 
when  that  time  is  elapled^ 

3.)  An  itfufruifl  falls,  in  the  third  place,  when  the 
ufufrurtuary  happens  to  be  profcribed,  or  when  his 
goods  are  confifcated. 

4.)  When  an  ufufruftuary  does  not  enjoy  the  fub- 
ject  like  a  good  ceconomift. 

5.) .  When  he  does  not  ufe  his  right,  either  by 
himfclf  or  by  others,  during  the  fpace  of  thirty 
years^.     Sefe  above,  book  III.  title  V.  art*  II.  §  36. 

Obferve  alfo,  that  if  the  proprietor  of  a  fubjev^l  ob- 
jeft  to  the  ulufruftuary's  enjoyment,  and  prohibit  itv 
and,  if  the  latter  acquiefce  in  the  prohibition  for  ten 
years,  when  parties  are  prefent,  and  twcjnty  years 
when  abfent,  he  lofes  his  enjoyment  by  the  right  of 
itfucapioh.  See  above,  book  IIT.  cideV.  art.  I,  §  26.' 
jV.  3.  and  4. 

6.)  An  ulufruA  falls,  ^hen  all  the  thing  or  fubject 
on  which  the  ufufruft  is  given,  happens  to  perifli,- 
a9  alfo  when  the  fubjeft  is  poffefied  by  the  enemy, 
referving  neverthelefs  the  right  of  reverfion  (Jurepojt- 
liminii.)     See  above,  book  11.  title  V.  art  VI .  §  36. 

Item  7.)  When  the  thing  or  lub^eA  is  fo  changed 
in  its  form,  in  its  figure,  in  its  name,  and  in  its  fpe- 
cies,  (fpecie)^  that  it  cannot  return  to  its  firft  fpe- 
cics.  See  above,  bookU.  title  V.  art.  II.  §  8.  ^c, 

Alfo,  8.)  When  the  queftion  is  concerning  an  ufu- 
frud  given  by  one  who  has  only  a  revocable  right  of 
property,  (revocabile  dominium),  the  conftituent*s  right- 
happens  to  fall.     See  above,  book  III.  title  IV.  §  4. 

Alfo,  9.)  When  the  ufufrudluary  becomes  the  pro- 
prietor's heir,  or  the  proprietor  fucceeds  to  the  ufu- 
frucluary's  effects. 

Like  wife,  10.).  When  an  ufufru'5tuary  yields  his- 
light  CO  the  proprietor,  but  it  does  not  end  by  the 

vifufruduary's* 
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iifufruAuary's  ccflion  of  his  right  to  a  third  i>erf  )n. 
Hut  he  may  alienate  artd  yield  his  enjoyment  to  ano* 
ther,  and  the  ceflionary  obtains  no  more  right  chan 
the  ufufkiiftuary  had. 

On  the  falling  of  an  ufufruft  it  returns  by  la^v  to 
the  proprietor,  and  the  ufufruduary  is  obliecd  to 
reftorc  to  him  the  thing  or  fqbjec't,  with  all  its  confc- 
quenccs  and  dependencies,  including  the  fruits  not 
received.  Sec  above,  §  18.  And,  as  to  the  melioraT 
tions,  waftes,'  and  cafualties,  he  fhall  obierve  what 
has  been  ordained  with  refpecl  to  a  fair  {bona  fide) 
poiTeflbr. 

§  24* 

The  proprietor  may,  on  the  falling  of  the  ufufruft, 
redemand  the  thing  or  fubjed ;  and  if  the  ufufrudtu- 
ary  have  given  furety,  h?  may  claim  the  thing  or 
fubjcct^  by  virtue  of  an  adkion  of  covenant,  {atJione 
fx  polio) ;  but  if  they  give  no  fecurity,  he  may  raile 
<he  zdiiOTi  called  ocnditlio  fine  cauja, 

title;    IV. 

Of  the  ufufru£l  of  things  which  pertfijy  and  are  confumei 

by  ufe. 

{Ve  quafi  tifufru^u.) 

rr^HK  nature  of  real  ufufruft  (veri  ufiisfru^lus)  con- 
X  fiftfi  in  enjoying  things  fo  that  they  remain  en- 
tire, {  falva  fiibflantiaj^  as'  the  ufe  of  them  may  be  io- 
parated  from  the  fubftance.  See  part  II.  book  IV. 
rir-  III.   S  4- 

Bat  as  there  are  feyeral  things  which  perifh  by  ufe, 
h  that,    after  the  CKpiration  of  the  ufufruft,  there  re^ 

mains 
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.mains  nothing  to  be  reftored  to  the  proprietor^  the 
Jaws  have  regulated,  that,  in  this  cafe,  the  ufufrudu- 
^ry  (hould  be  bound,  either  to  reftore  another  thing 
}ike  in  kind,  in  quality,  and  in  quantity,  or  to  pay 
its  value.  Wherefore  they  have  csilled  this  enjoyment 
a  fuppofed  ufufru^ft. 

A  fuppofed  ufufru6k  is  fettled, 

I.)  Bylaw;  for  example,  in  the  ordinary  advent  i<- 
tious  peculiar,  &r.  (in  pecuUo  odMntitio  6r£nario.)  See 
the  preceding  tide,  §  5. 

2.)  The  (uppofed  ufufruA  is  conilituted,  in  the 
fccond  place,  by  a  fettlement  of  the  proprietor,  when 
by  an  agreement,  or  by  a  teftamentary  deed,  he  grants 
to  any  one  the  ufufruft  of  a  thing  which  is  confumed 
by  ufe ;  in  which  cafe  the  fuppofed  ufufruA  begins  in 
the  fame  way  as  the  real.     See  the  preceding  title, 

3.)  The  fuppofed  ufufruft  is  acquired  by  ufucapion, 
or  by  a  prcfcription  of  thirty  years.  See  the  pre- 
ceding title,  §  5. 

But,  4.)  The  judge  cannot,  by  virtue  of  his  office, 
adjudge  it  in  afts  of  divifion,  (injudiciis  divifmis)  ; 
for  he  has  not  the  power  of  allotting  to  one  the  pro- 
perty, and  to  another  the  ufufruft,  except  with  reipeft 
to  things  of  which  the  enjoyment  may  be  convenient- 
ly feparated  from  the  fubftance,  which  cannot  take 
place  with  regard  to  things  which  perifh  by  ufe,  which 
are  the  objeft  of  the  fuppofed  ufufruft. 

Things  which  are  the  objeft  of  the  fuppofed  ufu- 
fruft being  of  a  nature  to  be  confumed  by  the  ufe 
made  of  them,  and  the  ufufruftuary  being  obliged, 
when  the  ufufruft  falls,  to  reftore  the  like  or  their 
value,  the  laws  have  ordered  that  he  be  bound  to 
give  fecurity,  on  that  head,  aad  this  fecurity  comes 

inftead 
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inftead  of  property.    Its  effects  fhall  be  fpoken  of  in 
title  V. 

AU  fuch  as  can  conilitute  a  real  ufufrutS,  may  alfa 
eftabliih  a  fuppofed  one,  and,  in  the  fame  manner^ 
all  fuch  as  are  capable  of  acquiring  a  real  ufufrud:, 
may  alfo  acquire  a  fuppofed  one. 

A  fuppofed  ufufruft  is  conftituted  in  things  which 
are  confumed  by  ufe,  and  which  confcquently  cannot 
be  reftored  after  having  enjoyed  them  :  fuch  is,  for 
example,  the  ufufruft  of  a  hogfhead  of  wine,  of  a 
buihel  of  corn,  of  a  barrel  of  oil,  of  a  pack  of  wool, 
of  a  fum  of  money,  &c.  In  fuch  callus  the  proprietor, 
to  prevent  any  future  difference,  will  aft  prudently, 
if  he  caufe  the  value  of  the  thing  in  n^oney  to  be  re- 
gulated, which  the'  ufufruftuary  is  tp  rcftorc  when  his 
ufufrud  is  expired. 

S6.  .     ^ 

The  enjoyment  of  a  coat  given  by  the  proprietor 
to  any  one,  cannot  then  be  reckoned  a  fuppofed  ufu- 
fruft,  becaufe  the  ufe  of  the  coat  may  be  feparated 
from  the  fubftance. 

But  as  the  coat,  by  long  ufe^  turns  to  rags,  it  is 
proper  for  the  proprietor  to  get  it  eftimated,  and  a 
certain  value  determined,  which  the  ufufruAuary 
ihall  be  obliged  to  pay  after  the  expiration  of  the  ufu* 
fruft  ;  this  muft  alfo  be  obferved  in  thinss  which 
periih  cudrcly  by  ufe,  {retui  mere  fungibiUlus^ 

A  fuppofed  ufufruftuary  acquires,  altcf  delivery, 
the  property  of  the  thing,  and  the  fecurity  which  he 
b  obliged  to  give  comes  in  place  of  property  to  the 
proprietor ;  whence  it  follows  that  the  fuppofed  ufu- 
fru<5luary  may  alienate  the  thing,  confume  and  difpofe 

VoL.lL  O  of 
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of  it  at  pleafure.     And,  if  it  happen  to  perifh,  he 
alone  is  liable  in  the  penalty. 

If  the  proprietor  delay  to  deliver  the  ufufruft  left 
in  legacy  or  promifcd,  the  fuppofed  ufufruftuary'  may 
raife  againft  him  an  avftion  on  the  will  or  covenant, 
{a3tionem  ex  Ufiamento  vel  ex  pailo)  -y  or,  if  the  ufufruft 
have  been  allotted  by  the  judge,  he  may  claim  his  al- 
fiftance,  (implorare  officium  judicis).  And  all  thcfe  me- 
thods tend  to  oblige  the  proprietor  to  deliver  to  the 
fuppofed  ufufrucluary  the  things  of  which  he  has  the 
ufufruift. 

When  the  delivery  is  made,  and  the  fi^pofed  ufu- 
frucluary has  thereby  acquired  the  property,  for  ex- 
ample, of  the  wine,  of  the  oil,  fc?f.  of.  which  he  has 
the  enjoyment  (  fee  §  7.),  be  acquires  all  the  adions 
competent  to  the  proprietor. 

when  the  ufufruftuary,  after  delivery,  denies,  for 
example,  that  the  wine  was  left  him  in  legacy,  or 
given  by  a  right  of  ufufruft,  the  proprietor  may  re- 
demand  his  right  by  the  aftion  called  confejforia^  which 
fliall  be  treated  of  in  title  X. 

§  9.  ^ 
This  fuppofed  ufufruft  expires  and  ends,  i.)  By 
the  death  of  the  ufufruftuary ;  2.)  By  his  profcrip- 
tion,  and  the  confifcation  of  his  efFefts  5  3.)  When 
he  becomes  the  proprietor's  heir,  or  the  latter  fucceeds 
to  the  ufufruftuary's  cffefts.  Alfo,  4.)  When  an  ufu- 
fruft  being  granted  for  a  certain  time,  that  time  is 
clapfed.  Alio,  5.)  When  the  rights  of  the  ufufruc- 
tuary  and  proprietor  come  to  be  confounded  in  the 
'  fame  perfon,  which  is  called  confolidation.  Alfo,  6.) 
By  ufucapion  and  prcfcription  in  the  fpace  of  time 
required,  but  not  by  a  ceffion  made  to  a  third  party. 
See  §  23.  in  the  end 

§  10. 
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§  10. 
At  the  expiration  of  the  fuppofcd  ufufruft,  the  ufu- 
fniduary  is  bound  to  reftore  a  thing  like  in  kind,  in 
qualitj,  and  in  quantity,  or  elfe  its  value.  For  this 
puqx>fe,  the  proprietor  has  an  adlion  of  covenant, 
\aSmem  ex  pa£lo)^  if  the  ufufruftuary  have  given 
fccurity;  and  if  he  have  given  none,  he  has  the  aftion 
called  condiliio  fine  caufa  ^  but  he  has  not  a  claim  of 
right. 

S  II. 
A  loan  is  indeed  an  agreement  by  which  a  creditor 
delivers  alfo  to  a  debtor  Tome  of  thole  kinds  of  things, 
which  are  given  by  number,  by  weight,  or  by  mca- 
fure,  {rem  fungibikm)^  on  condition  that  he  Ihall  re- 
ftore as  much  of  the  fame  kind,  and  of  a  like  quali- 
ty. Neverthelefs,  the  fuppofed  ufufruft  differs  from 
it;  i)In  this,  that  an  ufufruft  was  ufually  gratuitous, 
and  in  a  loan  intereft  muft  be  paid ;  2.)  Becaufe,  in 
a  loan,  the  debtor  is  not  neceflfarily  obliged  to  gi\  e 
fecurity ;  and,  3.)  In  this,  that  the  debtor  has  not  the 
action  called  confejforia^  nor  any  other,  real  a£lion,  but 
only  a  perfonal  adion.     * 


TITLE        V. 

Tn  what  manner  an  ufufrutluary  is  to  give  fecurity^  and 
what  fort  of  fecurity  be  is  to  give. 

(JJfufriiliuarius  quemadmodum  caveat.) 

AS  the  eflence  of  an  ufufruft  confifts  in  this,  that 
the  ufufructuary  is  obliged  to  rcilore  to  the  pro» 
prictor,  after  the  expiration  of  the  uiutruct,  either  the 
thing  in  kind,  or  a  thing  of  the  fame  kind,  in  quality, 

O  2  aud 
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and  in  quantity,  or  its  value,  the  laws  have  ordained, 
that  both  tlie  real  ufufrurtuary,  and  the  fuppofed  ufu* 
fruduarjr,  Ihall  be  obliged  to  give  fecurity. 

The  fecurity  which  the  ufufruftuary  is  to  give,  with 
rfefpeft  to  a  real  ulufruft,  is,  i.)  To  enjoy  the  thing 
like  a  good  oeconomift,  and  preferve  its  fubftance ; 
2.)  To  reftore  it  after  his  ufiifruft  is  expired,  in  the 
fame  condition  as  he  received  it. 

S3. 

A  perfon  who  has  only  a  fuppofed  ufufru£t,  ought 

only  to  give  fecurity  to  reftore  a  thing  like  in  kind, 
in  quality,  and  iti  quantity,  or  its  value. 

A  man  cannot  then  give  fecurity  with  regard  to  a 
fuppofed  ufufru&i  that  he  (hall  ufe  it  like  a  good  oe- 
conomift, becaufe  the  fuppofed  ufufru&uary  becomes 
real  proprietor  of  the  thing,  and  confequentiy  has 
power  to  fpend  it. 

^  But  he  is  obliged  to  give  fecurity  that  he  will  re- 
jftore  a  thing  like  in  kind,  in  quality  and  in  quantity, 
or  its  value ;  and  in  this  the  eflencc  of  a  fuppofed 
ufufrudt  confifts, 

§  4- 

All  kind  of  jufufruftuanes,  whether  they  have  the 

ufufruft  by  virtue  of  a  law,  of  a  fentence  of  a  judge,  . 
or  by  an  agreement,    are  obliged  to  give  fecurity. 
This  fecurity  ought  alfo  to  be  given,  whether  the  u- 
fufrpct  be  left  by  legacy,  or  conftituted  on  a  fubjedt, 
moveable  or  immoveable,  or  common. 

It  is  likewife  necefTary,  a)  Though  the  ufufruftu- 
ary  be  a  notorioudy  rich  man,  unlels  he  have  a  land- 
cftate;  b)  Though  the  ufufruftuary  have  'got  in 
legacy  the  enjoyment  of  what  he  owes  himfclf ; 
c)  Though  the  ufufiruftuary  be  a. near  relation,  un- 
Icfs  he  be  the  father  j  fee  below,  §  1 1 . :  d)  Though, 

after 
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•after  having  granted  purely  and  (imply  the  iifufrud» 
the  property  be  iecur^  to  the  ufufruduary  by  the  £ui>f 
fetdement,  but  under  a  certain  condition,  becaufe 
it  is  uncertain  whether  the  condition  Ihall  exift ;  but, 
if  die  property  were  left  in  legacy  to  the  ufufruftuary, 
to  fall  CO  him  at  a  fet  day,  he  would  not  be  obiig^ 
to  give  fecurity,  becaufe  it  would  be  giving  it  to 
faimlelf. 

When  there  arc  fcveral  ufufruduanes,  each  muft 
give  fecurity  proportionally  to  his  (hare« 

§5. 

This  fecurity  is  to  be  given  to  the  proprietor,  and 
if  there  be  feverals,  it  ought  to  be  given  to  each  pro- 
portionany  to  his-right. 

When  the  proprietor  of  a  fubjed  givet^in  legacy, 
or  grants  the  property  to  Caius,  and  the  ufufruft  to 
Msvius,  Caius  is  indeed  ufufruAuary  for  a  parr,  but 
he  is  fole  proprietor  of  the  fubjeft,  and  confequently 
Ma^vius  is  obliged  for  his  ftiare  to  give  him.  fecurity. 

When  the  ufufruA  is  left  in  legacy  to  Caius,  on 
conditioh  that  he  (hall  rcftore  it  to  Maevius,  Caiu^  w 
not  obliged  to  give  fecurity,  but  to  the  heir  who  is 
proprietor  of  the  fubjcft  •,  but  when  the  fubjeft  fliall 
be  delivered  to  Maevius,  he  Ihall  be  obliged  to  give 
fecurity  to  Caius,  and  Caius  Ihall  give  it  to  the  heir. 

When  the  ufufruft  is  left  in  legacy  to  Caius,  and 
the  property  to  Maevius,  with  this,  rcftrift ion,  never- 
rbelefs,  ttat  the  property  ftuU  not  fall  to  Maevius, 
till  after  the  expiration  of  the  ufwfruA ;  in  this  cafe, 
Caius  flaall  give  fecurity  to  the  heir,  and  not  to  M^- 
vius. 

§  6.       • 
Whcti  an  ufufruftuary  delays  to  give  his  fecurity, 
or  when  that  which  he  gives  is  not  fufficient,  he  can- 
not attain  the  enjoyment  till  the  point  of  the  fecurity 

be  regulated-,  and  the  proprietor  is  not  obliged  tp 

reftorc 
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reftore  the  fruits  which  he  (hall  receive  during  all  the 
time  of  ;he  ufufrudtuary's  delay. 

§  7. 

The  fecurity  ought  tp  confift  either  in  pledges  or 
in  fureties ;  and  if  the  ufufru6tuary  give  oath  that  he 
cannot  furnifh  either,  it  (hall  be  the  judge's  bufmeis 
to  ufe  his  difcretion  in  the  choice  of  the  moft  proper 
methods  to  provide  for  the  fecurity  of  the  proprietor 
of  the  fubjed,  and  to  examine  whether  the  fubjeft  or 
heritage  ought  to  be  fequeftered,  and  given  to  ibme 
peribn  to  be  adminiftered ;  or  if  it  ought  to  be  farmed 
for  rent  •,  or  if  the  ufufruftuary  may  be  admitted  to 
give  the  fecurity  of  his  own  oath :  but  in  this  laft  cale 
the  judge  ought  previoufly  to  make  the  ncceflary  inqui- 
ries, in  or^r  to  be  fatisfied  that  the  ufufrudluary  is  a 
good  oeconomift,  and  of  an  unblemifhed  charader. 

When  the  ufufruiftuary  cannot  give  the  requifite 
fecurities,  the  adminiftration  may  be  left  to  the  heirs  ; 
irt  which  cafe  the  heir  is  bound  to  give  fecurity  to  the 
ufufruftuary,  that  he  will  render  him  a  faithful  account 
of  the  fruits,  and  deliver  them  to  him  exaftly  :  a 
certain  falary  ought  to  be  fixed  for  the  fequeftrator  or 
adminiftrator,  and  the  reft  of  the  fruits  delivered  to 
the  ufufrudhiary. 

§  8. 
As  to  the  efFeft  of  the  fecurity,  a  diftinftion  muft 
be  made  between  a  real  and  a  fuppofed  ufufruftuary. 
It  has  been  faid  above,  that  a  real  ufufruftuary  is  ob- 
liged  to  give  fecurity  with  regard  to  two  articles, 
I.)  That  he  (hall  ufe  the  fubjedt  like  a  good  oecono- 
mift.  2.)  That  he  Ihall  rellore  it  after  the  expiration 
of  his  ufufruft. 

The  efFeft  of  fecurity  as  to  the  firft  article  is, 
I.)  That  the  proprietor  may,  in  cafe  the  ufufru'c- 
tuary  do  not  ufe  the  thing-  as  a  good  ceconomift,  ei- 
ther demand  his  indemnification,  or,  according  to 

circumftances. 
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circumftances,  revoke  the  ufufruft :  but  to  produce 
this  laft  cffe^,  it  is  requifitc,  a)  That  the  thing  be 
wailed ;  b)  By  the-  fraud  or  (Ught  fault  (dolo  vel  culpa 
levi)  of  the  ufufruftuary  -,  and,  c)  That  this  lofs  be 
confiderable.  Thence  it  follows,  that  the  proprietor 
may  fuc,  in  virtue  of  this  fecurity,  the  ufufruv9xiary, 
whenibever  he  occalions  the  damage  which  happens 
to  ihc  fubjeft. 

To  prevent  long  difcuffions  with  refpeft  to  the  proof 
of  the  damage,  the  proprietor  will  do  well  exadlly  to 
dcfcribe  the  fubjed,  and  the  condition  in  which  he 
delivers  it  to  the  ufufruAuary:  it  is  not  ntccSkry 
however  to  obferve  in  this  the  forms  rcquifite  in  en- 
tering upon  an  inheritance,  and  it  is  fuiEcient  that  aa 
inventory  be  made  with  the  confent  of  both  parties. 

"When  no  inventory  has  been  made,  or  when  an  in- 
ventory has  been  made  by  one  of  the  parties  without 
the  participation  of  the  other,  the  proprietor  is  obliged 
to  prove  both  the  deterioration  of  the  fubjeft,  and  the 
nature  of  the  damage,  occafioned  by  the  ufufruftuary. 
And  it  is  not  fufficient  to  prove  this  that  the  proprie- 
tor furniih  a  particular  inventory  upon  oath,  for  he 
ought  to  impute  to  himfelf  the  fault  of  not  having, 
on  delivery  of  the  fubjeft,  caufed  it  to  be  defcribed  m 
the  manner  mentioned. 

When  a  mother  or  a  widow  (but  not  a  father,  who 
is  difpcnfed  from  making  an  inventory)  acquires  an 
ufufruft,  and  is  put  in  poffeffion  of  it,  it  is  not  the 
proprietor's  bufinefs,  but  that  of  the  mother  or  widow, 
to  draw  up  fuch  an  inventory  •,  failing  which  the  pro- 
prietors may  be  allowed  their  oath  in  litem. 

When  a  mother  or  a  widow  diflipates  the  move- 
able fubjeft,  or  lets  the  immoveable  go  to  wafte, 
the  judge  may,  if  he  think  proper,  take  from  her 
the  adminiftration,  even  though  (he  fhould  offer  to 
give  fecurity.  And  when  the  father  himfelf  begins 
to  diflipate  or  fquander  the  fubjeft,  he  may  be  obliged 

to 
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to  caufe  an  inventory  to  be  made,  and  to  give  fecU*  • 
irity. 

11.)  The  efFedl  of  the  fecurity  which  the  real  ufu* 
fruftuary  gives,  is,  in  the  lecond  place,  that  the  pro- 
prietor may  demand  his  indemnification,  by  virtue  of 
an  aflion  of  covenant,  {aStione  ex  pa£lo\  when  the  firft 
has  given  fecurity^  and  by  an  aftion  in  faSum^  or  by 
an  action  on  the  law  Aquilia^  when  he  has  not  given 
fecurity. 

Security  may  be  omitted,  but  not  remitted ;  whence 
it  follows,  that  the  proprietor  of  a  fubjeft  who  has 
delivered  it  without  requiring  fecurity,  or  who  has 
eVen  renounced  fecurity^  may  neverthelefs  ftill  de- 
^tnand  it  at  any  time;  becaufc,  by  remitting  the  fecu- 
rity to  the  ufufru61uary,  he  would  get  a  liberty  of 
fquandering  a  fubjeft  belonging  to  another,  which 
would  be  contranr  to  good  manners* 

When  the  ufurruftuary  happens  to  die  without  ha- 
ving given  fuch  fecurity,  he  is  by  law  reckoned  to 
have  given  it. 

§  9^ 
The  effeft  of  the  real  ufufru6tuary*s  fecurity,  as  to 

the  fecond  article,  is, 

I.)  That  he  is  obliged,  at  the  expiration  of  his 
ufufrud,  to  reftore  the  fubjcft  in  the  manner  which 
the  deed  of  fecurity #given  by  him  bears. 

2.)  That  the  proprietor  may  demand  reftitution  of^ 
the  fubjedl,  on  an  aftion  ex  paSlOj  when  fecurity  has 
been  given,  and  by  means  of  the  adlion  called  con^ 
diHio^ne  caufa,  when  fecurity  has  not  been  given.  Be- 
fides,  the  proprietor  is  always  at  liberty  to  redemand 
the  fubjeft  from  any  poflelfor. 

This  fecurity  may  not  only  be  omitted,  but  may 
alfo  be  remitted  -,  whence  it  follows,  that  an  ufufruc- 
tuary,  when  once  the  fubjeft  is  delivered  to  him  with- 
out this  fecurity,  acquires  immediately  all  the  fruits 
and  real  rights  of  the  fubjeft. 

But 
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But  if,  after  the  fecurity  has  been  remitted  to  him, 
the  uAifru&uary  begin  to  ufe  the  fubje(^t  like  a  bad 
oeconomift,  fecurity  may  be  required  of  him,  or  ap- 
plication may  be  made  to  the  judge,  to  get  the  pro* 
per  limitations  prefcribed  to  him,  which-  he  is  to  ob- 
ierve  in  the  ufe  of  the  fubjed. 

S  lo. 

With  regard  to  the  fecurity  which  the  fuppofed 
ufufhiduary  is  to  give,  its  effedt  confifts  not  in  cau* 
fing  him  to  reftore  the  fame  thing,  but  one  like  in 
kind,  in  quality,  and  in  quantity,  or  to  pay  its  value. 

Wherefore  a  proprietor  has  no  claim  or  right,  for 
he  can  redemand  neither  a  kind  nor  a  quantity,  but 
has  limply  a  peribnal  aftion,  namely,  the  a£tion  ex 
paSoy  if  fecurity  has  been  given,  or  the  aAion  called 
^andiSioJine  cau/a^  when  no  fecurity  is  given* 

S  II. 
This  iecurity  is  not  required, 

I.)  When  an  ufufruft  is  granted  to  a  father,  either 
Vy  the  law  or  in  any  other  way. 

2.)  When  the  property  itfelf  is  to  return  to.  the 
ufufni&uary  after  a  certain  time,  by  virtue  of  a  le«\ 
«cy,  or  of  an  agreement,  becaufe  he  would  be  giving 
Iecurity  to  himfelf :  the  cafe  would  be  otherwife  if  the 
time  when  he  b  to  acquire  the  property  were  uncer- 
tain, or  if  it  were  granted  to  him  only  conditionally^ 

3.)  When  the  ufufru&  is  given  to  the  public,  no 
fircority  is  required. 

4.)  Neither  is  any  required  from  a  man,  who  ha- 
ying given  his  fortune  to  another  in  whole  or  in  part^^ 
has  reierved  to  himfelf  the  ufufru&. 

5.)  When,  with  refpedl  to  the  real  ufufliift,  the 
proprietor  of  the  ufufruft  has  renounced  fecurity  for 
reftoring  the  fubje<%  after  the  expiration  of  the  ufu- 
fm6t,  but  not  when  the  proprietor  difcharges  the 
iifufru«%uary  from  the  fecurity  which  obliges  him  to 

VoL-IL  P  ttfc 
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ufe  the  fubjeft  like  a  good  oeconomift.     See  §  8,  at 
the  end. 

Obfcrve,  with  rcfpeft  to  the  fecurity  to  be  given 
by  the  fuppofed  ulufructuary,  that  the  proprietor  can- 
not renounce  it,  becaufe  it  is  to  him  in  place  of  a 
property.     See  above,  §  3. 


TITLE       VL 

Qf  the  time  in  which  a  perfon  is  intitUd  to  ufe  bis  right 

of  ufufru£t. 

(^ando  dies  ufusfru£lus  cedat.) 

IT  is  evident  in  law,  that  when  a  tcftator  has  pure- 
ly (fure)  given  a  thing  in  legacy  to  any  perfon, 
the  legacy  is  due  from  the  day  of  the  teftator's  death, 
and  that  ic  is  transferred  by  law  to  the  legatee,  lb  that' 
cvea  though  the  legatee  Ihould  die  before  entering 
upon,  or  fcifurc  of  the  inheritance,  the  legacy  would 
neverthelefs  be  tranfmitted  to  the  heirs  of  the  legatee. 

It  is  alfo  known  in  law,  that  when  a  legacy  is  gi- 
ven under  a  certain  condition,  or  is  not  to  take  place 
till  after  a  certain  day,  (fub  conditione  vel  ex  die\  the 
legatary  acquires  a  right  in^mediately  after  the  tefta- 
to?s  death,  and  tranfmits  it  to  his  heirs,  though  he 
cannot  demand  the  legacy  till  the  day  be  come,  or 
the  condition  exift. 

Thefe  two  rules  admit  an  exception  in  a  legacy  of 
an  uiufruft  :  for  when  the  legacy  is  made  purely,  the 
ulufru^^tuary  acquires  his  right,  not  reckoning  from 
the  day  of  the  teflator*s  death,  but  from  the  day  of 
the  heir's  accepting  of  the  inheritance. 

When  a  tettator  has  left  a  legacy  to  any  one  un- 
der 
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der  a  condicion,  or  has  ordered  that  the  legacy  (hould 
not  take  place  till  after  a  certain  day,  (fub  conditiojie 
W  ex  die\  the  legatary's  right  docs  not  begin  till  the 
day  be  come,  or  the  condition  exift ;  if  then  the  legar 
tary  happen  to  die  before,  the  legacy  is  null. 

The  reafon  of  this  has  been  fhown  in  title  III.  §17- 
It  is,  that  the  ufufruftuary.  has  no  right  but  by  the 
deed  of  receiving,  (ex  fa5io  perceptionis)^  that  is  to  fay, 
he  has  no  right  but  by  aftual  enjoyment ;  for  an  ufu- 
fruft  is  annexed  to  the  perfon,  and  expires  with  the 
perfon.  Now,  an  ufufrudluary  cannot  obtain  the  en- 
joyment till  the  heir  accepts  the  inheritance,  and  puts 
Jiim  in  pofleinon  of  the  fubjeft  that  he  may  exjercifc 
his  right  •,  or  if  the  legacy  be  conditional,  or  be  not 
to  take  place  till  after  a  certain  day,  the  ufufrudluarjc 
cannot  enjoy  till  the  condition  and  the  day  happen : 
for  if  an  ufufruftuary  had  any  right  before  being  ad- 
mitted to  the  enjoyment,  he  might  tranfmir  his  right 
to  his  heirs  before  the  exiftence.  of  the  day,'  or  of  the 
condition,  which  is  contrary  to  the  nature  of  an  ufu- 
frud. 

§2. 
For  the  fame  reafon  an  ufufru£tuary's  right  cfta^ 

bUfhed  by  an  agreement,  when  it  is  not  to  take  place 

till  after  a  certain  day,  or  is  conditional,  likewifc  does 

not  begin   till  the  day  and  the  condition    happen, 

which  is  peculiar  to  an  ufufrudt :  without  this,  if  an 

ufufruftuary  began  to  have  any  right  from  the  time 

that  the  agreement  was  made,  and  he  happened  to  die 

before  the  exiftence  of  the  day  or  of  the  condition, 

the  ufufrudluary^s  real  right,  contrary  to  its  nature, 

^ould  be  tranfmitted  to  his  heirs. 

§3- 
If  an  ufufrucl  be  eftabKfhed  on  the  footing  of  fo 

much  a-weck,  a-month,  a-year,  for  example,  on  the 

footing  of  ten  rix-doUars  a-month,  of  a  hundred  a- 

P  2  vcar^ 
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year,  tSc.  thefe  are  as  many  legacies  as  there  are 
weeks,  months,  years,  and  the  ufufrudt  does  not  be- 
gin till  the  week,  the  month,  or  the  year  be  begun. 
This  is  the  reafon  that  the  enjoyment  cannot  be  de- 
manded all  at  once,  but  only  by  the  week,  iSc. ;  and 
if  the  ufufrud  of  a  week,  of  a  month,  of  a  year,  be 
prefcribed,  that  of  the  other  weeks,  ^c.  is  not  alfo  for 
that  reafon  prefcribed. 


TITLE        VII. 

Of  the  aflions  ^granted  by  the  laws  td  a  man  who  affirms 
that  an  ufufruSt  is  ejiahlijhed  in  Ins  favour y  as  well  as 
to  him  who  denies  that  be  is  obliged  to  allow  his  fuijeS 
to  be  liable  to  fuch  a  fervitude. 

AS  the  adions  arifing  from  perfbnal  fenritudes 
agree  in  moft  things  with  the  aftions  aUowed 
by  the  laws  to  real  fcrvitudes,  or  fuch  as  are  eftablifh- 
cd  to  the  advantage  of  heritages,  (fervitutibus  fr^di^ 
libus\  we  fhali  treat  below  of  the  two  kinds  of  fervi- 
tudes  in  a  particular  title.     See  title  XI.  following. 


TITLE       VIII. 

Of  the  fecond  perfonal  fervitude^  by  which  the  nfe  of  i 
thing  or  fubjeSt  is  given  to  one  for  bis  daily  neckties ^ 

{De  fervituie  ufus.) 


A 


Mong  perfbnal  fervitudes,  in  the  fecond  place,  is 
reckoned  ufe,  (fervitus  ufus),  whkh  takes  place 

when 
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'when  the  enjoyment  of  a  thing  is  given  to  a  periba 
for  lus  daily  fupport. 

§2. 

Uie  is  then  a  fervitude  or  real  right,  authoriiing  a 
man  to  enjoy  for  his  daily  neceflitles  a  thing  belong* 
ang  to  another,  in  fuch  manner,  that  the  fubftaace 
may  remain  entire. 

Ufc  differs  from  ufufruA,  i.)  Bccaufe  the  ufufruc- 
tuary  has  a  right  not  only  to  enjoy  the  fubje£b  for  his 
daily  neceflities,  but  alfo  the  profit  generally  of  all  the 
fruits  and  incornes  which  the  thing,  the  lands,  or  the 
houjc  fttbje<!l  to  it  can  produce ;  and,  2.)  From  inha- 
bitadoQ  in  this,  that  a  man  who  has  this  laft  fervitude 
has  his  enjoyment  limited  to  the  ufe  that  one  can 
inake  of  a  houfe  by  inhabiting  it,  and  that  he  has  not 
the  other  advantages  which  may  be  made  of  it  in  any 
Other  way.    See  below,  tide  1X« 

S3' 

Ufe  is  cither  real  or  fuppofcd,  (vel  vtrus  vel  quaji 
mfits.)  Real  ufe  is  that  which  conHfts  in  ufing  a  tninfir 
ib  that  it  remain  entire  ^  fuppofed  ufe  is  that  which 
cakes  place  with  refpe£t  to  things  which  are  confumed 
by  the  ufe  which  is  made  of  them. 

Ufe  is  eftablilhcd  by  the  fame  method  as  ufufruA; 
and  therefore  the  ufer  is  obliged,  when  he  is  in  pof-> 
fefljon  of  a  thing,  to  give  the  fame  fecurity  as  the 
ufufruftuary.  It  mud:  be  obferved  on  this  head,  that 
life  ought  to  be  regulated  according  to  the  quality  and 
ftation  of  the  perfons :  therefore  it  is  not  fufficient  Co 
regulate  it  with  regard  to  the  ufer's  family,  but  the 
number  of  the  fervailts  neceff^ry  for  him  muft  alio  be 
confidered.  If  the  ufer  marry  afterward,  or  being 
married,  procreate  children,  the  judge  muft  regulate 
how  much  the  ufe  ought  to  be  augmented  in  propor- 
tiony  unleis  diey  ha^e  agreed  on  the  contrary,  or  on 

a 
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1  certain  fum  which  was  to  come  in  place  of  the  ufe. 
If  the  ufer  receive  at  his  table  ftrangers,  relations, 
or  other  perfons,  the  ufe  cannot  be  extended  on  their 
account, 

§5. 

An  ufe  may  be  cftabKftied  with  refpe<5k  to  every 
thing  on  which  an  ufufrud  can  be  conftituted. 

The  efFeft  of  this  fervitude  confifts  in  procuring  to 
the  ufer  all  the  fruits  and  advantages  which  he  can 
draw  from  the  fubjeft  for  his  daily  wants,  even  though 
he  be  in  eafy  circumftances,  or  tliough  another  have 
already  given  him  a  like  ufe. 

If  then  a  man  have  got  the  ufe  of  a  flock  of  fheep, 
he  is  reduced  to  the  milk  which  he  wants  daily,  and 
to  the  dung  neceflary  for  improving  his  grounds ;  but 
he  has  no  right  to  appropriate  to  himfelf  the  wool, 
or  the  lambs,  or  the  (kins  of  the  Ihecp  that  die.    . 

When  one  has  got  th^fe  of  a  yoke  of  oxen,  the 
ufer  may  not  only  employ  them  in  tillage,  but  alio 
in  performing  other  carriages  fo  far  as  he  wants  them 
daily. 

When  the  ufe  is  of  a  garden,  the  ufer  may  take  out 
of  it  all  that  he  wants  for  his  daily  necelTity,  and  ga- 
ther as  rnuch  fruit  as  he  can  confume  in  his  family 
during  the  winter,  but  he  cannot  fell  any;  neither 
has  he  a  right  to  gather  the  leaves,  for  example,  of 
the  mulberry-tree. 

If  it  be  a  whole  eftate,  he  may  appropriate  to  him- 
felf all  the  fruits  and  advantages  that  can  be  drawn 
from  it,  fo  far  as  he  wants  them  in  his  family,  as  ryc^ 
wheat,  (sfc,  ftraw,  hay,  wood,  G?r. 

And  if  it  be  the  ufe  of  a  houfe,  the  ufer  may  like- 
wife  enjoy  all  the  profits  that  may  be  drawn  from  it ; 
for  example,  if  it  be  a  right  to  brew,  he  may  brew  for 
Jiis  own  family;  if  it  have  meadows  belonging  ta  it> 
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mnd  the  proprietor  have  kept  cattky  the  ufer  may  alio 
demand  hay  for  his. 

.All  the  other  advantages  which  are  not  neceflary 
for  the  ufer*s  daily  ncceffities,  remain  to  the  proprie- 
tor ;  and  when  there  is  any  difference  concerning  th^ 
uicy  the  judge  is  charged  to  determine  it. 

The  ufer  has  all  the  adions  which  the  laws  have 
•llowed  to  an  ufufruiftuary.     See  below,  title  XI. 

§  8. 
An  ufer  cannot  yield  his  right  to  another,  for  it 
cannot  be  faid  that  an  ufer  who  fliould  yield  his  right 
wanted  a  thing  which  he  would  confent  to  allow  a 
third  party  to  enjoy. 

§  9- 
"When  an  ufer  cannot  naturally  draw  any  advantage 

from  a  thing,  it  is  allowable  for  him  to  hire  it ;  for 
example,  a)  When  a  carrier  has  been  allowed  the  ufe 
of  a  let  of  horfes,  knowing  That  he  cxercifcis  the  trade 
of  a  carrier,  he  may  hire  them,  and  employ  the  hire 
for  his  daily  neceflities.  b)  When  a  legacy  has  been 
left  to  a  man  ignorant  of  the  learned  languages,  of 
the  ufc  of  a  Latin  library,  the  ufer  has  a  right  to  hire 
it  to  a  man  of  learning  for  a  fee.  c)  When  one  has 
got  the  ufc  of  a  wood  too  remote  for  his  drawing  any 
advantage  from  it,  it  is  allowable  for  him  to  caufe 
ibme  trees  to  be  cut  down,  to  fell  them,  and  to  em- 
ploy the  money  received  for  them  to  buy  the  quantity 
of  wood  which  he  wants  in  his  family,  d)  When  one 
has  got  a  legacy  of  the  ufe,  for  example,  of  the  fum  of 
a  thoufand  rix-doUars,  he  may  lay  it  out  at  intereft. 
e)  When  a  man  who  is  no  trader  has  got  the  ufc  of  % 
warehoufe  or.  fhop,  he  may  let  them,  ^c. 

§  10. 
Ufe  cannot  be  divided  with  another  ^  for  the  ufer^ 

if 
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if  he  divided  it,  would  not  have  fufficient  to  fupport' 
his  daily  neceflities. 

§  ri. 

When  any  one  has  got  the  ufe  of  a  houfe  left  him 
in  legacy,  or  fettled  upon  him,  he  is  at  liberty  to  take 
into  the  houfe  an  honefl  lodger  to  inhabit  it  with  him  ; 
becaufe  fuch  a  meafure  occafions  no  lofs  to  the  pro- 
prietor, and  is  advan^eous  to  the  ufer. 

§12. 

Ufe  comes  to  an  end  in  the  fame  manner  as  ufu-^ 
£ruft.    It  ihall  be  treated  of  below,  in  title  XU« 
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ty  ibe  tlnrd  perpmal  fervitude^  which  confifts  in  inhah^^   ^    ^ 

t Of  ion.  / 


tmk 


(Be  ferviiWrJuabitatim!:^  . 

THE  third  perfonal  fervitude  is  inhabitation^ 
which  confifts  not  in  the  ufufruft,  nor  in  the 
ufe  of  a  houfe  belonging  to  another,  but  in  the  right 
of  dwelling  iii  it.     See  above,  title  III.  §  13. 

§  2. 

Inhabitation  is  eftablilhed  in  the  fame  manner  tt 
life  and  ufufruA. 

The  right  of  inhabitation  is  either  extended  to  the 
whole  houfe,  or  elfe  it  is  limited  to  an  apartment,  a 
cellar,  a  barn,  a  tower,  &fc.  in  which  cafe  thofe  to 
whom  the  inhabitation  is  given,  have  only  the  right  of 
inhabiting  the  part  of  the  houfe  which  is  allotted  for 
them. 

S4. 
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5  4- 
This  fcrvitudc  takes  place,  even  though  the  perfon 

to  whom  the  right  of  inhabitation  is  granted  have  al- 
ready a  houfe  of  his  own,  or  though  another  have  al- 
L         ready  given  him  a  dwelling. 

F  .      ■  §5. 

r  The  cfFcft  of  this  fcrvitude  confiils  Jn  the  right 

which  he  who  has  the  inhabitation  acquires  of  dwell- 
ing in  a  houfe,  in  a  cellar,  ^c.  belonging  to  another. 
Moreover,  there  is.no  doubt  but  this  right  is  extended 
to  all  his  family  prefent  and  future,  and  to  all  th&  fcr- 
I  vines  whicb-he  needs,  fuppofing  the  number  of  per- 

•^       fons  whom  he  may  take  into  the  houfe  be  not  rcgu- 
I  lated  and  determined  by  his  title-deed. 

I  V  A  man  who  has  the  inhabitation  does  not  enjoy  all 

pi   ,  •  the  other  advantages  which  may  be  drawn  from  the 
'  ^    houie,  (which  remain  the  proprietor's) ;  fo  that  he 
cannot  caufe   the' meadows   bc||Kging  to  it  tojfe 
mowed,  nor  exercife  the  righl^pt  brewing  ann^ed 
to  it,  i^c.     '•"  fi 

A  perfon  whofe  right  of  inhabitation  is  limited  to  a 
room,  cannot  ufe  the  dreffing-room  belonging  to  it. 

He  cannot  lend  or  yield  the  inhabitation  to  ano- 
ther, but  he  muft  ufe  it  himfelf,  which  happens  alfb 
when  he  lets  his  houfe.  In  this  cafe,  if  he  happen  to 
die  duriiig  the  leafe,  his  heirs  may  demand  the  rent  of 
it  proportionally  to  the  time  that  he  has  lived. 

It  is,  moreover,  plain,  that  the  leafe  cannbt  extend 
beyond  the  inhabitation ;  whence  it  follows,  that  he 
cannot  let  the  granary  to  put  grain  in  it,  nor  the 
cellar  to  put  wines  in  it. 


) 


Neither  a  perfon  who  has  the  inhabitation,  nor  his 
Vol.  II.        .  Q^  lodger 
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lodger  can  make  any  alteration  in  the  houfe,  in  the 
apartments,  (£c.  nor  make  new  buildings,  nor  enlarge 
the  apartments,  nor  make  partitions  in  them,6'^.  even 
though  the  houfe  could  be  meliorated  thereby ;  but 
one  who  has  the  inhabitation  is  obliged  to  reftore  the 
houfe,  the  apartment,  fcff.  in  the  fame  condition  that 
he  received  it. 

But  it  is  allowable  for  him  to  do  in  it  any  of  thofe 
things  which  without  altering  the  houfe  ferve  to  em- 
bellifti  it.  He  may  then  caufe  the  houfe  to  be  paint- 
ed or  whitened,  j^ave  the  rooms  with  marble,  wainfcot 
and  plaifter  the  apartments. 

§9- 

1.)  A  perfon  who  has  the  inhabitation,  being  obli- 
ged to  reftore  the  houJc  in  the  fame  condition  that  he 
received  it,  it  follows,  that  he  is  obliged  to  preferve  it 
in  good  condition,  to  fupport  it  at  his  own  expenfe,  to 
repair  the  windows^'  the  roofs,  the  chimneys,  i^c.  j 
which  keeping  in  repair,  extends  to  the  gardens  and 
fummer-houfes  in  them. 

2.)  He  is  anfwerable,  in  the  fecond  place,  like  the 
ufufruftuary,  for  his  fraud  and  the  flight  faults  com- 
mitted by  him,  (prajlat  dolum  et  levem  culpam.)  Where- 
fore, if  any  damage  happen  to  the  houfe,  or  to  the 
apartments  by  his  own  fault,  or  by  that  of  his  wife,  of 
his  children,  of  his  fervants,  and  of  his  lodger,  he  fhall 
be  anfwerable  for  it,  even  though  he  fliould  incline  to 
renounce  his  right  to  it  for  the  future ;  but  he  is  not 
bound  for  the  damage  occafioned  by  a  third  party* 
See  above,  title  III.  §  i8. 

3.)  He  is  bound,  in  the  third  place,  to  pay  the 
burdens  which  are  paid  for  inhabitation  ;  for  example^ 
what  is  called y^/V^.  In  cafe  he  have  the  inhabitation 
only  of  fome  rooms,  he  Ihall  not  bear  thcfe  burdens 
but  in  proportion  to  what  he  enjoys. 

If 


Part  it.     Book  IV.     Title  IX.       i2j 

If  it  be  neceffary  to  caufe  the  ftrect  to  be  paved 
before  the  houfe,  that  burden  fells  on  the  proprietor. 

§   lO. 

The  right  of  inhabitation  cannot  be  tranfmitted  to 
heirs;  they  have  only  a  right  of  retention  {jus  ret  en- 
tiords)  for  the  neceffary  expenfes  laid  out  by  the  de- 
funft;  and  if,  without  dedufting  them,  they  have 
redelivered  the  immoveable  fubjeft,  they  may  fue  for 
them  in  the  aftion  called  condiSio  indebiUy  or  by  the 
^ion  fiegotiorum  geftorum^ 

%  II. 

The  proprietor  can  make  no  alteration  in  the  houfe 
as  long  as  the  perfbn's  right  continues  who  has  the 
inhabitation. 

Neither  can  he  lodge  in  it  a  man  to  infpeft  it. 

A  man  who  has  a  right  of  inhabitation,  has  all  the 
anions  which  the  law  allows  to  an  ufufruftuary. 

He  may  then  when  this  right  has  been  promifed  to 

him,  and  the  proprietor  delays  to  put  him  in  poffef- 

fion,  raife  a  perfonal  adion  againft  the  proprietor  for 

delivery,  and  for  indemnification  of  all  the  lofs  occa- 

fioned  by  this  delay. 

But  after  the  delivery  is  made  to  him,  he  has  the 
aiSion  called  confejforia^  i^c. 

The  right  of  inhabitation  falls  in  the  fame  way  as 
the  ulufrufl  and  ufe  of  a  houfe  -,  it  ends  then  alfo  by 
prefcription,  and  by  not  ufing,  {non  ufum.) 


0^2  TITLE 
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TITLE       X. 

Of  real  fervitudes.  ■ 
(De  fervitutibus  pradioruin^:  \ 

s  I. 

WE  have  hitherto  explained  the  nature  of  per- 
fonal  fervitudes  -,  we  are  now  to  treat  of  real 
fervitudes,  or  fuch  as  are  edablifhed  for  the  advan- 
tage  of  lands  or  heritages. 

§  2-  .     . 

It  muft,  in  the  firft  plate^  be  ob{ervcd>  that  by 

city-heritages  are  underftood  houfes  and  other  build- 
ings, and  by  country-heritages  grounds  and  land- 
eftates.  For  no  attention  is  paid  to  the  place  where 
the  lands  or  heritages  are  fituated,  but  to  the  ufe 
made  of  them.  And  this  is  aUb  tlie  reaibn  that  a- 
mong  city-heritages  are  reckoned  bams  (ituated  in 
the  country,  and  pleafure-gardens. 

S3- 
A  rea  1  fervitude  is  that  which  fubjeds  an  heritage 

to  a  right  of  fervitude  for  the  advantage  of  another 
heritage. 

Real  fervitude  then  is  that  which  obliges  the  pro- 
prietor of  a  neighbouring  fubjeft  to  allow  his  neigh- 
bour to  draw  any  advantage  from  that  fubjeft  to  the 
advantage  of  his  own,  or  not  to  do  in  his  own  fub- 
jeft  what  he  might  have  a  right  to  do,  if  his  neigh- 
bour's right  and  conveniency  allowed  him.  Servitus 
enim  in  patiendo  vel  non  faciendo  confiftit.  Whence  it 
evidently  refults,  that  any  fervitude  given  for  the  ad- 
vantage of  a  fubjeft  cannot  confift  in  obliging  the 

owner 
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owner,  of  the  fervicnt  fubjeft  to  do  any  thiiig  in  it. 
See  above,  tide  II.  §  2. 

§  4- 
I.  Real  fervitudes  are  diftinguHhcd  into  cityy  which 

take  place  when  an  edifice  is  mbjc6k  to  certain  thingi 
for  the  advantage  of  another  edifice,  without  regard- 
ing whether  thefe  edifices  are  fitus^ted  in  town 
or  couptry  -,  and  into  rural^  which  take  place  when 
the  poiftflforof  a  land  eftatc  or  heritage,  ffives  a  right 
of  fcrvitude  for  the  advantage  of  a  neighbour's  land 
eftate  or  heritage,  even  though  thefe  lands,  fields,  or 
heritages,  were  fituated  in  town. 

We  fhall  treat  of  city  heritages  in  article  I;  and  of 
rural  in  article  II. 

Ui  Real  fervitudes  are  diftinguifhed,  in  the  fecond 
place,  into  affirmative  and*  negative,  [affirmativas  it, 
fugativas.) 

III.  They  are  diftinguifhed,  in  the  third  place,  in- 
to fervitudes  whofe  ufe  is  continual,  and  into  fuch 
whofe  ufe  is  not  continual,  {incontinuas  et  difconfinuas.) 
See  above,  title  II.  S  5-  ^^^  6- 

Real  fervitudes  are  eftablifhed  by  the  fame  methods 
Its  perfbnal  fervitudes  •,  namely, 

I .)  By  a  law ;  for  example,  it  is  ordained,  that, 
when  the  road,  conducting  to  a  fepulchre  or  buriaU 
place,  is  deflroyed  by  an  inundation,  or  otherwife, 
another  ought  to  be  allotted  through  the  neareft  land 
to  the  old  road  (fervitus  vU). 

2.)  By  the  fentence  of  a  judge  in  afts-.  of  divifion, 
(judicia  dmfma)^  when  the  judge  or  arbiter  afTigns 
to  one  the  property  of  a  fubjedk,  and  to  another  a 
right  of  fervitude  on  that  fubjeft.     . 

3-)  By  a  legal  fettlemcnt  of  the  proprietor,  to  take 

place  either  during  his  life,  or  after  his  death.    . 

4.)  By  prefcriptioh  j  fee  title  II.  §  7. ;  which,  more- 
over. 
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over,  acquires  the  right  of  fervitude  only  to  the  perfon 
who  exercifes  it.  If  then  a  member  of  a  community 
had  pafled  through  a  neighbour's  heritage  or  court, 
for  feveral  years,  the  community  itfclf  would  not 
thereby  acquire  a  right  of  pailage, 

§  6. 

To  eftablilh  a  real  fervitude,  it  is  requifite  that  he 
who  conftitutes  it  be  proprietor  of  the  fervient  fubjed. 

Wherefore,  a  perfon  who  has  not  the  property 
of  a  fubjeft  cannot  conftitute  a  right  of  fervitude, 
nor  bind  a  fubjedt  belonging  to  another  to  fuch  a 
burden. 

N.  I .  When  there  are  feveral  proprietors  of  an  he^ 
ritage,  the  one  cannot  fubjeft  it  to  a  right  of  fervi- 
tude, without  the  confent  of  the  other  j  becaufe  the 
right  of  property  of  the  one,  as  well  as  of  the  other, 
{condomnium)^  is  extended  over  all  the  parts  of  the 
heritage,  and  the  right  of  fervitude  could  not  confe- 
quently  be  exercifed  without  uling  the  joint  proprie- 
tor's mare.  This  is  the  reafon  that  the  proprietor 
who  granted  the  fervitude  to  his  neighbour,  may  in- 
terrupt his  ufing  it,  but  he  is  bound  to  that  neigh- 
bour for  the  eviftion. 

N.  2.  All  proprietors  who  have  a  revocable  right 
of  property,  fuch  as  vaffals,  thofe  who  have  a  right 
of  furface,  leafeholders,  or  feuholders  ;  the  heirs  call- 
ed fiduciarii^  £s?r.  may  indeed  cbnftitute  a  fervitude, 
but  the  right  of  fervitude  falls  when  their  right  of 
property  expires. 

N.  3.  Wiien  a  perfon  has  only  the  ufufrudl  of  a 
fubjeft,  though  it  were  of  all  the  efFe6b,  a  right  of 
fervitude  cannot  be.eftablifhed,  (quia  fervitusfervitu- 
its  non  datur.) 

§7. 

N.  4.  Real  fervitudes  may  alfo  be  conftituted, 
I.)  On  certain  conditions,^  and  then  they  do  not 

begin 
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Wgiii  to  have  their  effeft  till  the  condition  exift. 

2.)  They  may  alfo  be  eftablifhed  fo  as  not  to  take 
place  till  a  certain  time  or  day,  {fub  die) ;  for  ex- 
ample, when  one  grants  his  ncighbovir  a  right  of 
pailun^  upon  his  grounds,  with  this  reftriftbn,  that 
he  cannot  begin  to  cxercife  it  till  the  year  following ; 
but  a  fcrvitude  cannot  be  eftablifhed  to  continue  on^ 
ly  a  certain  time,  {ad  diem)  j  for  example,  fix  months ; 
becaufe  the  caufe  of  a  fervitude  ought  to  be  perpe- 
tual. 

In  fine,  one  may,  3.)  Limit  the  manner  of  cxer- 
tifing  a  right  of  fervitude  (fub  modo\  and  grant,  for 
example,  the  right  of  pafturage,  only  for  black-cattle, 
or  for  (heep,  or  for  a  certain  time  of  the  year,  or 
for  certain  places,  6fr* 

§  8. 
IL  That  one  may  conftitute  a  right  of  fervitude, 

it  is  requifite,  in  the  fecond  placcj  that  he  who  wants 

to  acquire  it  for  the  advantage  of  his  own  fubjeft, 

have  alfo  the  property  of  the  fubjeft  -,  becaufe  no 

man  can,  by  a  covenant  or  agreement  which  he  enters 

into  with  another,  acquire  a  right  for  a  third  party. 

Tlus  is  the  reafon  that  even  a  father  cannot  ac- 
quire,  for  his  own  fon,  a  fervitude  on  the  adventitious 
camp  and  fuppofed  camp  peculiars,  though  he  may 
do  10  on  the  profeftitious  peculiar.  Far  lefs  can  t 
partner  acquire  fuch  a  right  for  his  partner,  or  a 
neighbour  for  his  neighbour. 

But  one  who  has  a  right  of  property,  tljpugh  re- 
vocable, may  acquire  a  right  of  fervitude,  becaufe  he 
may  meliorate  the  caufe  of  the  direft  fuperior,  (cau-- 
fam  dotnini  direSi.)  • 

§  9- 
Servitudes  may  alfo  be  conftituted  and  acquired  by 

commiflTioners  or  attorneys.     When  a  right  of  fervi- 
tude is  to  be  conftituted,  the  commiflloner  muft  be 

provided 
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provided  with  a  fpeciai  power  for  that  cffed ;  but,  to 
acquire  a  fervitude,  it  is  fufficient  if  the  proprietor 
accept  and  ratify  his  commiflionei;'s  deed. 

§  lo. 

ni.  For  a  real  fervitude  it  is  requilite,  in  the  third 
place,  that  the  perfon  who  grants  it  to  a  neighbour 
fliould  alio  deliver  it  to  him. 

N.  I .  This  delivery  is  performed  in  affirmative  fer- 
vitudes  by  the  patience  of  the  proprietor  of  the  fer- 
vient  fubjedl,  namely,  when  he  fuflfers  his  neighbour 
cffe&ually  to  exercife  the  right  of  fervitude  which  he 
promifed  to  him  -,  and  with  refpe^ft  to  negative  fervi- 
tudes,  their  delivery  is  reckoned  and  reputed  to  be 
performed,  when  the  proprietor,  agreeably  to  his  en- 
gagements, does  not  in  fad  what  he  has  promifed  not 
to  do. 

N.  2.  As  to  fervitudes  acquired  by  prefcription^ 
long  ufe  comes  in  place  of  delivery. 

JV.  3.  When  then  real  fervitudes  are  conftituted 
only  by  a  fimple  covenant  or  promife,  and  when  the 
perfon  who  has  promifed  them  will  not  allow  them  to 
be  ufed,  he  to  whom  they  are  promifed  has  no  p,cr- 
fonal  adion  aginft  the  promifer,  whoie  effe£k  is  to  ob- 
lige him  to  allow  the  perfon  to  whom  the  right  of 
fervitude  was  .promifed  to  exercife  it ;  or  clfc  not  to 
do  in  his  own  grounds  the  things  which  he  has  pro- 
mifed not  to  do  in  them. 

The  cafe  would  be  otherwife  if  the  fervitude  were 
acquired  by  virtue  of  a  legacy,  becaufe  then  it  is  ac- 
quired aifd  transferred  by  law  to  the  legatary.  And 
this  is  the  reafon  that  no  perfonal  adion  is  competent 
to  him ;  but^e  may  claim  his  right  by  means  of  the 
aftion  called  confejforia^  either  from^  the  heir,  or  from 
any  other  who  interrupts  him  in  the  exercife  of  it. 

§  II. 
IV.  To  conftitute  a  real  fervitude,  it  is  requi/ite,  in 

th^ 
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the  &urth  place,  thdt  there  be  two  pro^irietors  and 
two  different  heritages,  of  which  the  one  is  fervient, 
{ferviem}^  and  the  other  dominant,  {dmmnans) ;  for 
it  is  eilentiol  to  a  fervitude,  that  the  one  be  fnbjeded 
to  a  burden  which  may  tufii'to  the  advantage  of  tht 
other;  aiid  this  is  the  reafon  that  a  peifon  cannot 
•  eftablifli  a  iervicude  in  his  own  favour  upon  his  own 
fubject  Or  herit^e,  even  though  he  were  pofleilbd  of 
two  (ubjeAs^  of  which  the  one  might  be  fervicnt  to 
the  other. 

V.  To  conftitute  a  real  fervitude,  it  is  requifite,  in 
the  fifth  place,  that  the  fubjefts  or  heritages  be  neigh* 
bouring;  for  the  nature  or  a  r^aliervitude  confiih  in 
procuring  to  the  dominant  fub^eA  an  advantage  by 
the  neighbourhood  of  the  (ervient  fubjeA. 

Neverdidefs,  the  term  neigbifmrboifd  is  not  taken  in 
the  ftrid  fenfe  of  a  place  abfohitely  contiguous  to  an- 
other 5  but  we  judge  of  its  vicinity  by  the  advantage 
imd  ufe  which  a  fObjeft  not  far  diftanc  draws  from  it. 
'Thus  whert  two  houfes  are  but  a  mu(ket-(hot  diftanc 
from  each  other,  and  when  the  heightening  of  one  of 
them  would  httrt  the  pro^peft  of  the  other,  and  inter- 
cept its  view  of  a  foreft,  or  of  a  pond,  they  may  agree 
en  the  fervitude  called  ne  profpeStui  officiatur'^  though 
there  were  between  the  two  another  houfe,  provided  it 
-wsere  low  enough  not  to  hurt  the  view  of  the  domi^ 
-nant  iubjedl;  But  in  cafe  the  proprietor  of  the  iioufe 
fituated  between  the  two  others  happen  to  heighten 
it,  and  thereby  to  render  the  right  of  fervitude  of  the 
dominant  houfe  ufclefs,  by  taking  awa/^  its  view,  the 
fervitude  would  be  entirely  cxtinguiflhed^  and  the  fer- 
vicnt fubjeft  freed  from  its  burden.       K. 

A  man  may  alfo  conftitute  the  fcnritudes  called  aqu^* 
duSuSj  aqUitbauftus^  i^c,  in  favour  of  a-  fubjedt  <iiftanc 
from  the  fervient  fubjeft  more  than  a  quarter  of  a 
mile :  but  if  there  yvcre  betw^ccn  the  two  an  heritagp 

Voi.  II*  R  belonging 
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belonging  to  a  third  party  through  which  the  waters 
mud  necefiarily  pafs,  the  fcrvitude  would  be  of  no 
ufe,  and  would  be  hull,  unkfs  afterward  the  proprie- 
tor of  tfais^  laft  fubjeft  (hould  confent  that  the  waters 
misht  pafs  through  his  grounds.  When  a  man,  oa 
felling  his  lands,  referves  to  himfelf,  for  example,  the 
right  of  fervitude,  called  tutuedu^^  which  he  had. 
on  the  neighbouring  grounds,  that  refer^tion  is  in* 
valid,  and  the  fervitude  falls ;  becaufe  neither  the 
buyer  to  whom  it  was  not  fold,  nor  the  feller  who  has 
no  longer  any  neighbouring  grounds,  can  exercife  it. 

VI.  To  conllitute  ji  real  fervitude,  it  is  requilite, 
in  the  (ixth  place,  that  it  procure  fome  ufeful  advan* 
tage  to  the  dominant  fubjed.  The  pennifiion  then 
given  by  the  proprietor  of  a  fubjeA  to  walk  in  his 
garden,  to  take  a  refrefhment  in  his  fununer-houfe^ 
to  draw  water  for  his  drinking  out  of  his  wells,  to 
pluck  an  apple,  i^c.  is  not  a  real  fervitude ;  for  all 
thefe  adfcions  are  not  advantageous  for  the  fubjeft  it- 
felf- 

Neither  is  the  promife  which  the  proprietor  of  a 
fubje<5l  makes  to  his  neighbour,  therein  to  do  ibine 
things  which  he  has  the  natural  liberty  not  to'  do,  a^ 
real  fervitude ;  for  example,  to  caufe  his  houfe  to  be 
painted,  to  plant  trees,  &r.  becaufe  that  fort  of  bur^ 
dens,  which  confift  in  doing  certain  things  in  a  per* 
fon's  own  fubje£b,  {in  faciendo)^  procure  no  real  advan- 
tage to  the  dominant  fubjedt.  See  above,  title  II«  §  5. 

N.  I .  The  right  of  real  fervitude  being  then  efta- 
bli(hed  for  the  advantage  of  the  dominant  fubje£b, .  it 
follows  that  the  proprietor  of  that  fubjeA  cannot  ufe 
it  but  in  as  for  as  that  ufe  is  really  for  the  advantage 
of  his  fubjeA,  Wherefore  alfo  he  cannot  yield  it  ia 
favour  of  another  fubje£t,  becaufe  the  dominant  fub- 
je&  would  ceafe  to  be  profited  by  the  ceflion. 
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^T.  2.  It  muft  alfo  be  obfervcd^  that  in  real  fervi- 
tudes  the  proprietor  of  the  fervient  lubjieft  is  not  ex- 
cluded from  the  exercife  of  the  fame  right  granted  to 
the  dominant  fubjeA.  He  is  confequently^  by  virtue 
of  his  right  of  property,  intitled,  and  has  a  right  to 
pais  through  the  grounds  on  horfeback,  or  with  car- 
riages, to  tend  his  cattle  to  pafture,.  provided  the  right 
of  fervitude  itfclf  be  not  thereby  rendered  ufelefs. 

If  doubts  {hould  arife  concerning  the  manner  of 
exercifing  the  right  of  fervitude,  it  is  the  judge's  bu- 
fm^  to  regulate  that  exercife. 

S  14- 

Vn.  To  conftitute  a  real  fervitude,  it  is  rcquifite, 
in  the  (eventh  place,  that  the  advantage  which  a  fub- 
}e£t  reaps  from  its  neighbouring  fubje&  be  granted  as 
a  right  of  fervitude :  ror  if  it  be  granted  only  precari^ 
oufly,  and  to  oblige  a  friend,  (jtire  famUarita$is)y  it  is 
not  a  fervitude  ^ .  and  the  perfon  who  enjoys  fuch  a 
benefit  purely  precarious,  cannot  even  avail  (limfelf 
of  it  to  raife  a  perfonal  aftion  againft  any  perfon,  who 
may  difpute  it  with  him. 

It  belongs,  moreover,  to  the  proprietor  of  the  do- 
Bunant  fubjeA  to  prove  that  he  exercifes  his  right  as 
a  fervitude,  (jure  fervitutis\  unlefs  he  has  exercifed  it 
Jong^  namely,  ten  years  when  parties  are  prefent,  and 
twenty  years  when  abfent.  In  this  laft  cafe  it  is  the 
bufinds  of  the  proprietor  of  the  fervient  fubjedb,  to 
prove  that  the  proprietor  of  the  dominant  fubjedt  exr 
ercifes  hia  right  ordy  in  the  precarious  way. 

VIIL  To  conftitute  a  real  fervitude,  it  is  requifite, 
finally,  that  it  have  a  perpetual  caufe  ^  that  is  to  fay, 
that  the  advantage  reaped  from-  it  never  come  to  ceafe 
entirely,  though  its  ufc  be  fometimes  interrupted. 

All  rural  fervitudcs  have  then  a  perpetual  caufe, 
becaufe  one  may  conftantly  ufe  the  right  of  fervitude^, 

Ra  for 
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for  example^  pafe  by  a  path  oafoot  or  on  horf^back, 
£5?r.  though  one  does  not  pafs  there  continually.  Scq 
above,  part  Ih  book  II.  title  II,  §  5. 

S  16.  • 
When  one  of  the  conditioBS  requffite  to  coiiftitutit 
a  real  fcrvitude  is  wanting,  there  is  ho  fctvitude ;  for 
example,  when  a  man  allots  to  a  fobjc<9:  foi^H?  tdvan-^ 
tage  on  another  fubjeft  fiot  fituated  in  the  neighbour-^ 
hood  of  the  firft,  or  when  the  (dominant  fufcjeft  reaps 
no  advantage  from  die  fervient,  oc«  when  thi^'fer^ 
tude  has  not  a  perpetual  caufe.  In  all  thefe  cafes  there 
is  no  right  of  fervitude  belonging  to  the  dominant 
fubjedj  anSi  jtbc'  f<rioi^  wjio^,  16  pfOprictMng  ^df  to 
whoqo  ft  pr^imiie  has  hef^n  fi^Q  pf  gaipiog  &>m€  ad^ 
vantage  fionl  upotho*  fubje^,;  l^ionly  a  perfofv^.ac* 
tion  againft  dbe.  ;prQpri<tor  of  thi^  lail:  Ibbyefl;,  to  )pbsf 
lige  him  »  gi V€  th^  enjgymeat  of  the  .a^yiwwsigej  acr 
cording  to  hi*  propiife. 

The  eflFeA  of  real  lervitudcs  (firvittitnm  pr^aBtm^ 
with  refpeft  to  a  dominant  fnbjcft  confift's, 
'  I.  In  the  fuppoicd  poffeffioh  of  the  ferx^ieiit  fttbjfeft^ 
which  the  proprietor  (5f*the  ^onihiarft  *ftbjed  ^eqtiire?, 
who  alfo  thereby  acquifes  a  rigTTt  dfoftrrg  thefeiv^ 
tude  according'to  its  nature,  and  of -ddiHg  ^very -tfring 
indifpeniably  ncceffary  towards  ufmg  it.  [ 

N.  I.  As  the  fervitude  is  annexed'  fo  tfte  fufcje<?^ 
and  to  all  the  parts  of  which  it  is  cdnipofed,  it  fot 
lows,  thar  a  perfon  in  whofe  favour  a^  right  of  real  fer«- 
vitude  is  granted,  may  exercife  it  on  2JI  the  parts  of  the 
^ubjedl.  if  then  the  lands  which  afe  liable  in  the  fer- 
vitude happen  to  be  augmented  ai^drlHtreafed  by  ajk 
luvion  or  acceffio^i,  the  lervitude  is^ aMo^^iftcndcd  over 
all  its  augmentations  and  accretipa^';:   -     ^ 

iST.  2.  If  the  proprietor  of  two  ii^e^jf^  in  favour 
of  which  the  fame  ri^ht  of  fcrvituc^4ias  been  confti- 

tuted,^ 
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• 

tutedl^  b<L{^Gn  to  alienate  one  of  tbe  twq,  the  buyer 
^nd  nev  ,poflcflbr  may  like  wife  exercife  the  right  of 
(ervitycki.  •  This  takes  place  alfo  when  a  man  having 
a  fubjeft  to  which  a  right  of  real  fcrvitude  is  due,  fells 
It  in  parcels. 

N.  3.  A  real  fervitude  cannot  be  divided.    If  then, 

for  example,  the  right  of  paffage,  or  of  a  foot-path, 

were  granted  jointly  to  twxi  neighbours,  each  may  ex- 

crcifc  it  wholly,  {infolidum\  becaufe  nobody  can  go 

^  in  paxt  by  a  path,  and  in  part  not. 


'•  ^     >    I.  •      * 


II.  The  fccond  efFeft  of  real  feryttude  confifts  in 
the  acquifition  of  a  real  ri  ?;ht  on  the'fervtrnt  fubjeft 
made  by  the  proprietor  of  the  d  ).r/!nant  tvrfijcft,.yrha 
confequently  acquires  aTcal*  a<^Vion,  namely,  the  ac« 
Vfom.  {wtftffiria^  by  which  he  may  fuc'  aoy  poflc(&)r» 
«od  gee  Imnielf  fopportcd  in  his  right.  ^  This  aftioa 
'imd  the  real  right  pafs  to  heirs  An4  lingular  iucceG' 

*  The  e(&^  of  a  real  fcrvitude  widi  refpcft  to  a  fcr- 
Tient  fubjed  confiiib  in  the  obli^tioo  of  its  proprio- 
4br,  to'futter  tte  proprietor  ot  tbe  dominant  fobjeA  to 
j^xercifehh  n^httoT  fervitude  on  4:be  fervient,  accoiv 
dif%^t<^  th^'^itttcatt  olF  tbe  fervitude,  and  the  method 
Tfptktikxd^  %ftdtt)^  do  nothing  to  kinder  the  exercife 
'6f  tbatrigfatt'    :  i 

N.  1.  If  the^bpritor  of  the  fervient  fubjeft  deny 
that  it  is  liable  in  a  right  of  fervitude,  he  may  defend 
its  liberty  by  nncans  of  the  action  negatma.  See  be- 
low, title  XI. 

N.  2.  The  proprietor  of  a  fervient  fubjeft  has  a 
right  to  alienate  it  with  the  burden  of  the  fcrvitude, 
and  the  proprietor  of  the  dominant  fubjeft  cannot  hin- 

<Jcr  him, 
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Ji.  3.  In  fine,  it  has  been  obferved,  that  in  fervi- 

tudes  on  rund  fubjeds  the  proprietor  of  the  fervient 

iiitneft  cannot  be  hindered  to  exercife  in  it  the  fame 

'  right  as  the  proprietor  of  the  dominant  fubjed  enjoys. 

See  above»  §  1 1.  at  the  end. 


ART.        I. 

Of  firvUudes  granted  in  favour  of  city  ftdjtlh  or  beri^ 

tages. 

(pe  fervitutibns  pradiorum  urhanorum.) 

S  10. 
TT  has  already  been  fhown  above,  %  2.  that  by  city 

fubjeAs  or  heritages  (pneOa  urbana)  muft  be  un- 
derftood  edifices,  where^ever  ficuated,  in  town  or 
country,  and  that  city-fervitudes  confequendy  tako 
place,  when  the  proprietor  of  an  edifice  is  obliged  to 
fufier  ceruin  things  from  his  nei^bour,  or  not  to  do 
certain  things  in  his  own  buildings. 

Thus  when  two  bams  in  the  country  are  conti-^ 
guous,  and  the  one  has  a  right  of  ftillicide  or  letting 
its  drq>  fall  on  the  roof,  or  in  the  court  of  the  other. 
It  is  an  urban  or  city  fervitude,  (fervitus  urbana) ;  not 
with  rcfpcft  to  the  place  where  this  right  of  fervitude 
is  exercifed,  but  with  refpeft  to  the  ute  which  regards 
edifices  only.    See  §  2.  above. 

Among  city  fubgeds  or  heritj^es  are  reckoned 
pleafure-gardens  fituated  in  the  country. 

§  21. 
The  fervitudcs  granted  in  favour  of  city  fubjefts  or 
heritages  are  the  following. 

I*  The  fervitude  called  oneris  ferendi^  which  gives 
a  right  of  getting  the  burden  of  a  man*5  houfe  fiipi- 

portcd 
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ported  on  his  neighbour's.  It  takes  place  then,  for 
example,  when  Seius  can  fupport  or  place  a  fum« 
mer-houle,  a  joift»  or  other  burden,  on  the  wall  6t 
pillar  of  Caius,  and  the  latter  is  obliged  to  aDow  it. 

N.  I.  When  the  wall  or  pillar  of  Caius  cannot  fi^ 
port  the  burden,  he  is  obliged  to  repair  it  on  his  own 
czpenfe,  or  elfe  to  give  it  up  to  Seius.  It  Caius  do 
neither  the  one  nor  the  other,  Seius  is  at  liberty  to  ad- 
vance the  charges  of  reparation  of  the  wall  or  pillar^ 
tod  to  demand  them  from  Caius  with  all  damage  and 
2nterc& 

But  if,  while  the  wall  is  repairing,  it  happen  to  be 
neceBkij  to  fupport  the  fummer-houfe,  the  joift,  or 
other  burden,  Seius  muft  do  it  at  his  own  chaqges. 

N.  2.  If  Seius  himfelf  do  not  think  proper  to  caule 
the  waU  to  be  repaired,  or  to  raife  a  procefs  on  that 
head,  and  do  not  ufe  his  right  of  fervitude  for  thirty 
years  and  more,  he  does  not  thereby  lofe  it  i  and  if 
Caius,  after  the  thirty  years,  happen  to  repair  the 
wall,  Seius  may  place  his  burden  upon  it  y  becaufe  it 
was  not  his  faul^  and  becaufe  it  was  Caius  who  was 
the  cauie  of  his  not  ezercifmg  his  right* 

If  Seius,  without  having  fuch  a  right  of  fervitude^ 
Ihouhl  take  upon  him  to  place  on  Caius*s  wall  a  fum« 
mer-hottfe  or  joift,  this  \^  may  of  himfelf  {Je  faff^) 
cauie  the  fummer-houfe  or  joift  to  be  t^cn  away. 

n.  The  fervitude  called  iigm  imminendi^  that  is  to 
fay,  the  right  that  Seius  hath  to  fupport  a  joift  or  q- 
ther  thin^,  and  to  fix  it  in  Caius's  waU,  who  is  obliged 
to  allow  It. 

This  right  differs  from  the  preceding,  becaufe  id 
die  firft  fervitude  the  burden  is  put  upon  the  wall, 
whereat  in  the  other  the  burden  is  funk  or  fixed  in 
the  wall.  The  efiedt  of  this  difference  is,  that  in  the 
fervitude  tigni  iffmttatdi^  it  is  not  the  proprietor  of  the 

fervicnt 


I 
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fervient  tenement,  bnt  the  owner  of  the  dominiM 
tenenient,  who  is  obliged  to  pay  the  charge  of  repair* 
ing  the  walL 

When  a  man,  without  having  fach  a  right  of  fciw 
vitude,  fixes  any  thing  in  his  neighbour's  walL  the 
latter  may  hinder  it,  or  caufe  the  burden  to  be  taken 
away  by  his.  own  authority,  {defaSlo.) 

§  23- 
nL  The  fervitude  called  pro/idendi  ei  p^oitgndL 

The  fervitude  projiciendi  takes  place  when  Caius  is 

obliged  to  idlow  his  neighbour  Seius  to  build  a  clofet 

or  fummer^honfe,  £>  as  to  project  or  hang  over  Oiius^ 

court;   the  fer?itude  protegendi  takes  place^  nrhea 

Cakis^  is  obliged  to  allow  Seius,  in  ocder  to  preferve 

his  own  wail  from  the  waters^  to  have  a  piDjedson  of 

his  roof  over  the  court  or  gmund  of  Caius. 

N^  u  When  Seius  has  a  fervitude  pr^/mirif,  he  does 
tiot  thereby  acquire  a  right  of  carrying  off  the  watcr^ 
or  fttttkide,  (fmntuttm  ftiiiicidH) ;  &r  kis  can  he  ^ur 
out  vrater,  or  throw  over  ouiianoes  into  Caius's  court* 

N.  2.  The  ktwivoA^  projidendi  differs  from  the  icr« 
vitude  ^neris  fertnM^  and  from  that  which  is  called 
tigm  Immtiendiy  becauie  in  thefe  two  fenritudes  the 
burden  refts  on  Catus's  wall ;  whereas  in  the  fervitude- 
proficietidi^  the  clofet  or  fummer-houle  is  not.fiippprtxji 
on  the  neighbour's  pillar. 

§  24. 

ly.  The  fervitude  called  altius  toUendi^  which  takes 
place  when  Caius  is  obliged  to  allow  his  neighbour 
Seiu5  to  heighten  his  houfe  ;  which  fuppofes  that  the 
laws  do  not  allow  Seius  to  xaife  his  own  houfe. 

But  as  thefe  laws  da  not  take  place  in  our  donvlr 
Mions,  neither  is  this  fervitude  in  ufe  in  them. 

§25- 
V.  The  fervitude  called  dtius  non  tolUndi^  which 

takes 
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tak^  place  when  Caius,  who  has  a  natural  liberty  to 
build  on  his  own  grounds  as  he  thinks  proper,  is  ob- 
liged to  refrain  from  it,  and  not  to  heighten  his  edi^ 
fices  on  account  of  the  inconveniency  which  his  neigh- 
bour Seius  might  fuffer  by  fo  doing. 

But  this  right  of  Seius  cannot  hinder  Caius  froi# 
forming  on  his  own  building,  what  is  called  a  hang- 
ing  garden,  {hortum  penfikm)^  and  planting  trees  in  it« 

§  26. 
VL  The  fervitude  6f  lights^  called  lumiHis  ifmit* 
iendij  which  takes  place  when  Caius  is  obliged  to 
allow  hh  neighbour  Seius  to  open  the  middle  wall| 
and  ftrike  out  a  light  towards  Caius's  grounds. 

VIL  The  lervitude  called  (fficien£  bimnibus  velpto* 
fptShd^  This  fervitude  fuppofes,  that  the  proprietor, 
who  has  a  natural  liberty  to  do  and  to  build  on  his 
own  ground  what  he  pleafes,  and  who  confequeDtly 
tnay  make  aA  opening  in  his  wall  to  receive  the  lights 
acquiefces  neverthelels  for  feveral  years  in  the  prohi- 
bition of  his  neighbour  to  make  an  aperture  in  that 
Wall.  In  this  cafe  the  peribn  prohibiting  acquires  by 
tight  of  ufucapion,  Qure  ufucapioms)^  the  fervitude  of- 
JicienM  kmmbus  vel  profpeRui ;  for  the  other  cannoc 
make  any  opening  in  his  wall  fbr  a  window  on  that  fide, 
whereby  he  is  deprived  of  the  light  which  he  might  get 
from  iu    See  above,  part  XL  lxx)k  III.  title  V.  $  a  6. 

§  a8. 

VlIL  The  fervitude  called  Hon  officiendi  lummbus  vel 
proJfeSui.  That  this  fervitude  may  take  place,  it  muft 
be  fuppofed,  i.)  That  Seius  has  from  fome  of  his 
windows  a  view  into  the  court  or  garden,  6?r.  of 
Caius,  and  receives  light  on* that  fide.  2.)  That 
Caius  has,  according  to  the  received  laws,  a  liberty 
to  heighten  his  own  buildings,  fo  that  Sclus  may  have 
neither  view  nor  light  towards  him. 

Vob.II.  S  N.u 
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JV.  I  •  If  then  they  agree  together  that  Caius  can- 
not build  fp  as  to  (top  Seius's  light,  the  latter  ac^  . 
quires  by  that  agreement  the  fervitude  non  officiendi 
luminibus  vel  profpeSuu  by  virtue  of  which  Caius  can 
neither  build,  nor  do  any  thing  on  his  own  grpund  to 
0itercept  Seius*s  view  or  light. 

N.  2.  When  the  right  of  fervitude  is  conftitutcd 
\n  general,  {in  genere),  it  is  underftood  that  Caius  can- 
not ilop  the  light,  fuch  as  it  a^flually  is,  but  alio  that 
he  cannot 'build,  nor  do  any  thinjg  in  another  place  to 
hurt  Seius*s  light  i  the  cafe  would  be  othcrwife  if  the 
.lervitude  had  been  promifed  only  for  the  light  as  it 
Eiftually  is,  without  being  engaged  to  any  thing  elfe 
than  to  leave  it  as  it  ftands. 

N.  ^.  The  fervitude  of  a  view  (proJpeSlus)  does  not 
differ  from  the  preceding ;  for  it  confifts  likewife  in 
Caius's  having  no  power  to  do  any  thing  on  his  own 
ground  to  intercept  the  view. 

N,  4.  This  fervitude  mn  officiendi  lumimbus  vel  frth- 
fpe3i4i^  comprehends  the  fervitude  altius  non  tolhndi^  in 
fo  far  as  Caius^  by  heightening  his  buildings  would 
ilop  Seius's  profpe6t  or  light. 

The  fervitude  non  officiendi  luminibus  vel  frofpeSui 
may  even  take  place,  and  be  of  fome  ufe,  if  the 
neighbour  intended  to  take  down  his  houfe  •,  for  ex* 
ample,  when  the  light  reflected  by  the  neighbour's 
houfe  increafes  the  light  of  the  houfe  or  of  the  domi* 
nant  tenement ;  fo  that  in  taking  down  the  houfe,  or 
the  fervient  tenement,  the  apartments  of  the  houfe, 
x)r  of  the  dominant  tenement,  fhould  become  darker 
thereby. 

When  then  the  rays  of  the  fun,  by  falling  on  the 
fervient  tenement,  are  fo  refledcd  upon  the  dominant 
tenement,  that  they  render  the  light  of  it  brighter,, 
the  proprietor  of  the  dominant  tenement  may  oblige 
his  neighbour,  by  virtue  of  this  fervitude,  not  to  take 
down  his  houfe,  that  he  may  not  hurt  his  light. 

N.J. 
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N.  5.  A  man  who  is  fubjcd  to  the  fervitudc  luminibus 
mm  officiexdiy  cannot  build  fo  as  to  take  from  the  pro- 
prietor of  the  dominant  tenement  the  light  of  the  fun, 
becaufe  the  apartments  which  have  the  fight  of  the 
fun  arc  much  lighter  for  it. 

N.  6.  The  fervitude  nan  officiendi  luminibus^  differs* 
from  the  fervitude  altius  non  tolUndij  in  this,  that  a  man 
who'is  fubje<5t  to  this  laft  fervitude  may  form  a  gar- 
den on  his  houfe,  and  plant,  which  cannot  be  done  by- 
one  who  is  fubje£t  to  the  fervitude  non  officiendi  lumi-^ 
tubus. 

N.j.  It  is  called  light,  when  a  perfon  can  fee  the 

heavens,  confequently  the  light  comes  from  on  high. 

But  it  is  alfo  called  a  view  or  afpe<ft  when  one  fees 

the  earth,  for  the  fight  may  have  for  its  objeft  a  piece 

of  ground  on  a  level. 

§29. 
IX.  The  fervitude  called ///SrWifi  recipiendi.  It  muft 
be  obferved,  that  no  man,  unlefs  he  has  acquired  a 
riffht  of  fervitude,  is  at  liberty  to  difcharge  the  waters 
of  his  roof  upon  his  neighbour's  court  or  grounds  ; 
but  every  one  is  obliged  to  make  them  fall  by  com- 
mon fcwcrs  or  gutters  upon  his  own  court,  or  upon 
the  public  ftreets. 

The  fervitude  fttlKcidii  recipiendi  takes  place  then 
when  Caius  is  obliged  to  allow  the  gutter  or  projec- 
ture  of  his  neighbour  Seius*s  roof  to  caufe  the  waterrf 
to  fall  upon  his  houfe,  on  his  court,  or  elfewhere  on 
his  ground,  and  when  SeiOs  confequently  cannot  turn 
them  oflT^  or  make  them  fall  elfewhere ;  this  has  alfo 
occafioned  this  fervitude  to  be  called  fervittts  non  aver^ 
tendi. 

N.  I.  The  fink,  gutter,  or  difcharge  of  water,  (/?//- 

Ucidium\  cannot  be  made  more  burdenfome  *,  whence 

it  follows  tbac  the  projefture  of  the  roof  cannot  be 

brought  further  over  Caius's  court  than  it  was. 

iNT,  2.  As  there  often  happen  differences  on  account 

S  2  of 
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oF  common  lewers  and  gutters  and  their  reparatbn, 
our  will  is  that  what  follows  be  obferved. 

When  a  gutter  refts  entirely  on  the  wall  or  roof  of 
on*"  of  tixe  two  neighbours,  the  perfon  who  bears  that 
bu-den  fhall  not  be  obliged  to  contribute  any  thing 
^J^  f^aration :  but  when  the  gutter  is  fupported 
ao  ig^t^iAlle  wall,  or  is  laid  between  the  two  roofs^ 
ps>ih  proprietors  (ball  contribute  to  the  reparation  of 
the  gutter,  even  though  they  nxade  no  agreement  on 
that  head. 

N.  3.  To  prevent  any  difpute  with  refpeA  to  gut* 
terS)  our  will  is,  that  for  the  future  no  new  building 
be  erected  in  taw^till  the  commiffioners  of  buildings^ 
have  firft  come  to.  tl\e  ground,  and  determined  ex  aqua 
^t  bono^  the  dift^nce  at  which  the  buildings  are  to  be 
placed,  that  one  houTe  may  not  be  incommoded  by 
the  drip  and  fall  of  waters  from  the  neighbouring 
{loyfe. 

X.  The  krvxttxde  ftiilicidii  non  redpiendi^  which  takes 
place  when  Caius  caanot  receive  the  waters  of  his  roof 
upon  his  own  ground,  and  is  obliged  to  aUow  Seius^ 
to  turn  them  ob\  receives  them  and  collects  them  ia 
his  court,  or  in  his  own  ground ;  whence  it  cornea 
that  this  fervitude  is  alfo  called  firvitus  averlendi. 

This  fervitude  is  chiefly  of  great  ufe  in  places 
where  water  is  fc^r<:e,  and  where  it  is  collefted  in  cU 
fterns,  as*  alfo  in  places  vifher^  it  is  wanted  for  water- 
ing gardens,  t$c. 

Xl.^  'Jh^  fcrvitiKie  fiuminis  redpiend^-i  which  talces 
place  when  Scius  has  a  right  to  caufc  the  waters 
which  are  colleded  on  his  grouad  to  pafs  to  Caius's 
courts  by  a  conimon  fewer  or  cajnal,  and  Caius  is  ob- 
liged to  allow  it, 

ipi.   The  fervitude  fluminis  mn  r^ifiendi^  whicH 
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takes  place  when  Caius  13  obliged  to  allow  Seius  to 
turn  off  the  water  colleded  in  Caius*s  ground,  in  or- 
der to  bring  them  into  his  own  ground,  fo  chat  Caius 
cannot  ftop  them ;  which  occalioned  it  to  be  called 
fervitns  non  recipiendi. 

Ohfenre,  that  the  water  which  falls  drop  by  drop  is 
caSiedJHilicidium\  and  that  which  runs  in  a  torrent  by 
comrjon  finrers,  gutters^  or  canals,  is  called  flumen. 

S  33- 
XDL  The  fervitvde  cloacae  immittend^y  which  takct 

place  when  Caius  is  obliged  to  allow  Seius  to  carry 

and  get  paflage  through  Caius's  ground  for  the  nui- 

Iknces  of  his  court,  and,  in  pardcular^  for  thofe  of 

his  houie  of  office. 

To  which,  in  fome  meafure,  may  be  referred  tho 

fervitude  called  fterquilinii  babendiy  which  takes  place 

when  Csuus  is  obliged  to  allow  his  neighbour  Seius  to 

put  up  againft  Cadus's  wall  a  hogfty  or  officehoufe, 

which  otherwife  cannot  be  built  but  at  a  certain  di*-* 

ftance  iirom  his  neighbour's, 

S  34- 

XIV.  The  fervitude  aqt^  immittenda^  which  takes 

place  when  Caius  is  obliged  to  allow  Seius  to  pour 
out  water,  or  to  throw  nuifances  out  of  his  windows 
into  Caius's  court  or  property. 

S  35- 

XV.  The  fervitude  pcfitum  babendi^  which  takes 

^ace  when  Caius  is  obliged  to  allow  his  ground  to 
krvc  bis  neighbour  Seius,  to  depofit  on  it  certain 
things  in  places  deftined  for  them,  and  cannot  him* 
|elf  lay  any  thing  there  without  Seius's  pardcipacion, 

s  36. 

XVI.  The  fervitude  fumi  immittendi.  The  fmoke 
in  this  fervitude  is  not  the  ordinary  fmoke  which  co- 
wing  from,  a  chimney,  from  a  wafhing-houfe,  or  from 
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a  room  for  wafhing,  or  for  fmoking,  &?r.  incommodes 
Caius ;  for  any  proprietor  of  a  houfc  has  a  right  to 
have  in  it  fuch  fmoke ;  and  a  man  might  fue,  in  virtue 
of  the  interdidt  utt  pojfidetis^  a  neighbour  who  would 
interrupt  him. 

The  fmoke  then  in  queftipn  here  is  an  extraordi- 
nary fmoke,  coming,  for  example,  from  a  lime-kiln, 
from  a  brewery,  fcfr.  A  man  cannot  indeed,  without 
having  a  right  of  fervitude,  build  a  lime-kiin,  or 
a  brewery,  if  his  neighbour  be  incommoded  there- 
by, and  the  latter  may  hinder  it  by  the  a£tion  in 
faSum^  or  even  by  the  aftion  of  injury  when  it  is 
done  to  wrong  him ;  but  the  cafe  is  otherwife  when 
they  have  agreed  on  a  right  of  fervitude  on  that  aC' 
count. 


A    R    T.       II. 

Of  fervitudes  granted  in  favour^  and  for  the  ufe  of  lands^ 

or  rural  heritages. 

( De  fervitute  fr/ediorum  ruflicorum, ) 

§.37. 
^Y  lands,  or  a  rural  heritage,  or  peafants  field,,  are 

underftood  here  eftates  deftined  to  rural  ufes,  {atC 
ufus  rufticos)j  though  they  be  fituated  in  a  town. 

When  then  fuch  lands  are  fituated  in  a  town,  and 
the  proprietor  «f  the  one  grants  to  the  proprietor  of 
the  other  pafturage,  paflage,  i^c.  it  is  a  rural  fervi- 
tude, (fervitus  rujlica)'^  becaufe  tWs  diftinftion  of 
fervitudes  into  city  or  urban^  and  rural,  is  not  taken 
from  the  place  where  thofe  heritages  are  fituated,  but 
from  the  ufe  to  which  the  Icrvitudes  are  deftined,  and 
becaufe  thofe  juft  mentioned  are  granted  in  favour  of 
grounds  or  rural  heritages. 

§38- 


Title  X.    Art«  II.  141 

§38. 

Hural  fetvitudes  are  the  following : 

L)  The  fervitude  of  a  road  or  paflage,  called  iter^ 
which  takes  place  when  his  neighbour  Seius  has  a 
right  to  pafs  through  Caius's  ground^  and  the  latter 
is  obliged  to  allow  it.  In  this  cafe,  not  only  Seius, 
but  likewife  all  his  family,  and  even  the  ftrangers 
who  come  to  vifit  him,  have  the  fame  right  of  palling 
through  Caius*s  ground. 

N.  I.  They  may  pafs  on  horfeback  as  well  as  on 
foot ;  but  it  is  not  allowable  to  pafs  through  them  ih 
&  carriage^  far  lefs  could  3cius  make  his  cattle  pais 
that  way. 

N.  1},  If  a  man  has  enjoyed  a  paiTage  for  thirty  fol-* 
lowing  years,  he  ought  to  be  maintained  in  his  poflef* 
fion  •,  the  laws  allow  him  for  that  purpofe  the  inter^ 
di&  de  ittjurey  6? r.  private. 

N.  3.  Seius  has  alio  a  right  to  do  all  that  is  indil^ 
pen/ably  neceflary  for  ufing  a  road  or  pafTage:  he 
may,  for  example,  build  bridges,  repair  highways, 
&r.  but  all  at  his  own  charges. 

7V1 4.  For  fuch  a  road  or  paflage  four  Rhenifli  *  feet 
only  are  required. 

§  39- 
II-)  The  fervitude  of  a  highway^  or  the  way  called 

^;ia,  which  takes  place  when  Caius  is  obliged  to  allow 

Seius  to  pafs  through  his  ground,  not  only  on  foot 

and  on  horfeback,  but  alfo  in  carriages,  and  to  carry 

'  through  it  carts  loaded  with  wood,  (tones,  &c. 

N.  1*  The  fervitude  of  a  high-road  or  great  road, 
(via)y  includes  alfo  what  is  called  aSus'^  whence  it 
follows,  that  Seius,  who  has  a  fervitude  of  a  great 
road,  (vue)^  may  alfo  drive  his  cattle  on  it. 

JV.  2.  A  man  who  is  fubjeft  to  the  fervitude  of  a 
high-road,  or  great  road,  {yia)j  is  obliged  to  allow  for 

•  fThis  19  the  ftafute  0r  eftablifhed  foot  of  mrafnre  over  all  ih* 
sortherQ  conntries  on  the  cominent,  and  is  to  the  Roman  or  London 
fooc  nearly  as  950  to  xooo.j 

that 
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• 

that  purpofe  eight  feet  where  the  road  is  {htigh% 
and  fixteen  feet  where  it  is  winding. 

This  breadth  may  neverchelefs  be  greater  or  lefs 
according  as  the  parties  agree. 

N.  3.  Seius  is  neverthelcfs  obliged  to  ufe  his  right 
of  fervitude  fo  as  not  to  hurt  Caius*s  fruit  or  trees. 

§  40* 

m.)  The  fervitude  affus^  that  is  to  fay,  the  right 
which  his  neighbour  Seius  has  to  drive  his  beftial 
through  Caius's  ground. 

i\r.  I .  By  beftial  is  underftood  fiieep,  hogs,  ^c.  but 
not  poultry. 

'  N.  2.  The  fervitudes  of  a  road  or  path,  and  of  a 
high-road,  (itinms  et  vue\  are  not  included  in  the 
fervitude  aSus^  but  in  fo  far  as  pafiage  is  neceflary  for 
driving  the  beftial,  unlefs  the  parties  be  agreed  pard<^ 
cularly  that  they  fhall  be  included  in  it. 

N.  3.  When  a  right  of  driving  beftial  has  been 
granted  on  Caius's  ground  in  general,  Seius  may 
caufe  them  to  be  driven  through  the  places  moft  c6n« 
"venient  for  himfelf,  and  if  any  difference  arife  on  that 
head,  the  judge  ftiall  regulate  the  place  to  be  kept  for 
the  pafiage  of  the  beftial.  The  breadth  of  the  psrf- 
lage  for  die  beftial  ought  to  be  eight  Rhenifli  feet. 

IV.)  The  fervitude  aqiue  duSuSy  or  the  right  of  an 
aquedudl,  takes  place  when  Seius  can  carry  water 
through  Caius's  grounds,  whether  he  gets  it  in  Caius*s 
-own  ground,  or  if,  getting  it  elfewhere,  Caius  be  ob- 
liged to  allow  him.  a  pafiage  for  it  through  his  grounds 

iV.  1.  This  fervitude  is  of  ufe,  when  Seius  has  a^ 
fcarcity  of  water,  and  is  obliged  to  get  it  for  watering 
of  his  lands,  or  his  cattle,  or  for  making  his  mill  go^ 
or  for  any  other  fuch  advantage  to  his  ground. 

iV.  2.  To  this  kind  of  fervitude  is  alfo  referred  the 
permifixon  which  Seius  has,  when  he  has  too  much 

water 
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W«er  in  his  current^  to  let  it  run  off  through  Caius*s 
ground. 

JV.  3.  Seius  is  likewife  entitled  to  do  every  thing 
requifite  for  him  to  ufe  his  aquedufts :  he  has,  for 
example,  a  right  to  make  canals,  to  draw  ditches,  to 
make  (tone  aquedudis  to  carry  the  water,  fcfr.-  pro- 
vided he  do  liot  thereby  hurt  the  other  rights  belong- 
ing to  Caius's  ground,  fuch  as  the  fervitudes,  iier^  via^ 

N.  4.  Seius  may  repair  at  his  own  charges  the  cur- 
rent from  whence  he  brings  the  watei*  fortify  and  {c- 
cure  the  banks,  i^c,  and  Caius  is  obliged  to  aflign 
him  a  place  fufficient  and  proper  for  laying  down  the 
materials  needful  for  making  thofe  reparations. 

N.  5.  When  the  right  of  aquedu6k  (fsrvitus  aqu4e' 
duSus)  is  granted  to  Seius  only  for  his  pleafure ;  for 
example,  tor  making  cafcades  in  his  garden,  this  right 
is  not  a  city,  but  a  rural  fervitude. 

N.  6.  When  Seius  fells  a  part  of  his  ground,  the 
buyer  or  poflcffor  cannot  exercife  this  right  of  fervi- 
tude for  that  portion  which  h^  has  purchafed,  if  Seius 
have  already  made  an  aqueduft  for  that  which  he  has 
kept. 

N.  7.  Befides,  Caius  cannot,  as  proprietor  of  the 
fervient  ground,  do  or  attempt  any  thing  that  may 
hurt  the  right  of  aqueduft  :  he  cannot,  for  example, 
aflign  the  place  for  a  burying-ground,  nor  give  to  an- 
other fuch  a  right  of  fervitude,  if  Seius  were  thereby 
to  want  water. 

N.  S.  If  Seius's  ground  be  augmented  by  any  ac- 
cretion, the  right  of  aqucduft  is  alfo  for  the  advan- 
tage of  the  accretion. 

N.  9.  The  fervitude  of  a  by-road  or  paffage  (itineris) 
is  included  in  the  right  of  aquedud. 

N»  10.  In  fine,  it  muft  be  obferved,  that  to  exer- 
cife -this  right,  it  muft  be  founded,  either,  i .)  On 
agreement  •,  or,  2.)  On  the  cufton\  of  the  place,  when 

Vol.  II.  T  there 
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there  is  no  agreement;  or,  3.)  If  the  cuftom  of  the 
place  can  give  no  infight  on  that  head,  on  the  old  ftate 
of  things,  and  on  what  was  praftifcd  before-,  or*, 
4.)  Upon  a  decree  of  the  judge. 

§  42. 

V.)  The  fervitude  aqua  baujlus^  which  takes  place 
when  Seius  has  a  right  to  draw  water  for  the  ufe  of 
his  ground  out  of  Caius's  well  or  current. 

N.  I .  This  fervitude  differs  from  the  right  of  aque-^ 
duft,  I.)  Becaufe  it  is*  not  neccffary  in  the  fervitude 
aqua  hauftus,  to  draw  water  but  of  a  current,  but  it 
may  alfo  be  drawn  out  of  Caius's  well.  2.)  In  this 
fervitude  the  water  is  not  carried  in  ditches,  canals^ 
or  other  like  inventions,  and  one  can  only  draw  it  in 
buckets,  pitchers,  and  bottles,  or  flaflcs. '  3.)  Becaufe 
it  is  requifite  in  this  fervitude,  that  there  be  a  water- 
fpring ;  whence  it  follows,  that  this  right  cannot  be 
eftablifhed  with  regard  to  the  water  of  cifterns  which 
are  colle6ted  there  from  rains. 

The  fervitude  aqua  baujius  may  be  conftituted  even 
though  the  well  be  not  yet  built  -,  becaufe  the  promifc 
of  this  right  of  fervitude  includes  the  tacit  conditioh, 
that  k  Ihall  take  place  in  cafe  a  well  be  dug  afterward. 

This  fervitude  includes  the  rights  of  a  by-path  and 
highway  {iter  et  viam\  but  only  for  going  to  draw 
water. 

§43- 
VI.)  The  fervitude  pecoris  ad  aquam  appulfus^  which 

takes  place  when  Caius  is  obliged  to  allow  his  neigh- 

t)our  Seius  to  drive  his  cattle  upon  or  through  Caius's 

ground  to  water  them. 

N.  I.  By  cattle  here  are  underftood  all  four-footed 

beafts,  even  affes,  Jhecp,  fwine,  ^c.  unlefs  the  kind 

and  number  of  the  beafts  be  regulated. 

§44- 
VII.)  The  right  of  pafturage,  (fervitus  pafcendi)^ 

which 
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which  takes  place  when  his  neighbour  Seius  has  a 
right  to  palhire  his  cattle  on  Caius's  ground. 

iV.  I.  If  the  right  of  pafturage  be  granted  in  ge- 
neral, Seius  may  fend  there  all  his  four-footed  beafts 
to  pafture. 

But  if  this  right  be  reftrained  to  one  kind  only,  for 
example,  to  horned  cattle,  or  to  (heep,  &?r.  no  other 
beftial  can  pafture  there  but  thofe  agreed  upon. 

There  is  likewife  no  difference  between  the  Iheep 
which  are  Ihorn  twice  and  others,  but  Seius  cannot 
lend  there  any  difeafed  cattle  •,  Caius  has  even  a  right 
to  require  fecurity  from  Seius  on  this  head. 

A  man  cannot  fend  to  pafture  any  greater  number 
than  there  were  when  the  fervitude  was  conftituted, 
and  It  is  reafonable  that  the  increafe  of  the  cattle  be 
excluded. 

When  this  right  is  acquired  by  prefcription  none 
can  be  fent  to  paflxire  on  Caius's  ground  but  the  kind 
and  number  of  cattle  which  were  really  paftured  there 
at  the  time  that  the  prefcription  run. 

N.  2.  This  right  of  fervitude  may  be  cxercifed  in 
all  places  where  Caius  had  before  the  right  of  paftu- 
rage, unlcfs  a  certain  time  and  certain  places  be  agreed 
upon. 

N.  3.  No  other  ufe  can  be  made  of  this  right  of 
fervitude,  but  that  to  which  it  is  deftined;  fo  fuppofing 
Seius,  who  enjoyed  a  right  of  pafturage  on  Caius's 
ground  had  no  longer  any  cattle,  he  would  not  have 
a  right  of  caufing  grafs  to  be  mowed  on  that  ground. 
N.  4.  Neither  can  Seius  yield  his  right  in  favour 
of  another  fubjecfl  or  neighbouring  heritage. 

N.  5.  But  Seius's  right  does  not  hinder  Caius  from 
pafturing  his  own  cattle  on  the  fame  ground.  See  a- 
bove,  §  1 1-  §  17.  iV".  3.  Neverthelefs,  if  one  of  the 
two  fliould  pretend  to  keep  more  cattle  than  the  pa- 
fturage cait  maintain,  the  judge  fliall  take  cognifance 
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of  it,  and  determine  the  number  of  bealb  which  each 
may  have  paftured  on  that  ground. 

N.  6.  The  proprietor  of  the  dominant  fubie\?l  has 
no  right  to  do  any  thing  to  render  the  fervitude  more 
burdenfome.  See  above,  title  II.  §  n.  On  the  other 
fide, 

N.  7.  Neither  has  the  proprietor  of  the  fervient  fub- 
jeft  a  right  to  do  any  thing  that  may  diminifli  the  pa- 
fturage.  It  is  not  then  allowable  for  him,  for  example, 
a)  To  fallow  pafture-grounds  in  order  to  make  meadow 
or  laboured  grounds  of  them  -,  b)  To  build  on  them  ; 
c)  To  make  ponds  on  them,  6?r. ;  and,  d)  When  a  man 
has  a  right  of  pafturage  in  another's  foreft,  the  pro- 
prietor cannot  inclofe  it  all  or  in  part  with  pallifades^ 
nor  with  a  ditch,  unlefs  a  part  were  cut  down,  or  the 
trees  decayed  j  for  then  he  would  have  a  right  to  fow 
in  it  fir-feed,  or  plant  trees,  &c.  and  to  inclofe  it  with 
pallifades  or  ditches  ;  in  which  cafe  thofc  who  have  a 
right  of  pafturage  in  the  foreft  are  obliged  to  fpare 
that  place  till  the  trees  be  come  to  a  certain  bulk  5 
e)  When  the  landlord  of  an  eftate,  on  which  his  te- 
nants have  jointly  with  him  a  right  of  pafturage, 
want?  to  fallow  a  part  of  it,  which  is  marlhyand  bar- 
ren, to  make  meadows  of  it,  the  tenants  have  no  right 
to  hinder  him,  and  neither  the  landlord  nor  tenants 
can  pafture  their  cattle  there  for  three  *years.  After 
the  expiration  of  that  term,  the  landlord  fhall  every 
year  have  the  firft  crop  of  hay  •,  and  immediately  after 
'  It  is  made,  the  tenants  may  fend  thither  their  cattle 
to  pafture,  and  fo  profit  of  the  melioration  of  the 
common  pafturage. 

It  muft  be  fuppofed,  however,  that,  in  the  mean 
time,  the  community  do  not  want  pafturage  j  and  if 
any  difference  arife  on  that  head,  the  opinion  of  per- 
fons  experienced  in  oeconomy  fhall  be  taken,  and  the 
difference  ftiall  be  fettled  at  the,  party's  charges  who 
(hall  fuccumb  or  have  the  worft  in  tne  caufe. 

iV.  8, 
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N.  8.  We  cannot  reckon  as  a  right  of  fcrvitudc, 
I  •)  The  pafhirage  that  a  whole  community  has  upon 
an  eftate  belonging  to  it.  For  every  particular  per- 
fon,  by  getting  his  cattle  paftured  in  the  places  which 
belong  to  the  community,  ufes  in  that  c^e  a  right  of 
property,  common  to  alLfuch  as  are  members  of  the 
community. 

2.)  Neither  can  we  reckon  as  a  right  of  fervitude 
the  permii&on  granted  prccarioufly  and  out  of  pure 
kindnefs  (precario  et  jure  familiaritatis)  to  a  neighbour 
for  paftuiing  his  cattle  on  grounds  belonging  to  him 
who  does  him  that  favour,  which  in  a  dubious  cafe 
is  always  fuppoled.  This  permiflion  of  pafturing  cattle 
jointly  with  thofe  of  the  proprietor  of  the  ground, 
{compafcmm)y  may  be  irevoked  when  he  pleafes;  and  if 
the  precariotis  title  be  <:learly  proved,  either  by  wri*' 
tings,  or  by  witnefles,  his  neighbour  cannot  found  a 
claim  even  on  prefcription. 

§45- 
VIII.)  In  general,  all  fervitudcs  by  means  of  which 

a  pealant's  field  procures  any  advantage  to  another 

like  field,  are  reckoned  among  rural  fervitudes ;  for 

example,  Seius's  right  to  take  out  of  Caius's  ground^ 

flionc,  lime,  chalk,  {and,  clay,  turf,  peat,  &r.  the  right 

of  cutting  wood  in  Caius's  foreft,  gathering  acorns,  or 

fending  ^ine  to  fatten  there. 

S46. 

In  dubious  cafes  all  fervitudes  granted  for  the  ad* 
vantage  of  a  rural  fubjeft  are  rural  fervitudes,  even 
though  the  fubjeA  were  not  mentioned,  but  only  the 
proprietor,  or  though  the  agreement  fhould  alfo  be 
extended  to  heirs,  or  the  fervitude  were  granted  by 
a  town  or  village  to  another  town  or  village. 

But  if  the  ground  itlelf  reap  no  advantage  from  the 

fervitude,  and  if  the  proprietor  perfonally  only  profit 

of 
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of  it,  for  example,  if  Caius  allow  Seius  to  walk  in  his 
park,  to  fhoot  in  his  foreft,  to  draw  water  out  of  his 
well  for  drinking,  or  for  the  ufc  of  his  kitchen,  &c. 
it  is  not  a  fervitude,  and  confequently  Seius  does  not 
acquire  a  real  right,  but  only  a  peribnal  action  ex  pa8o 
ad  id  quod  intereft.  Whence  it  follows,  that  in  thcfe 
cafes  it  is  not  neceffary  for  the  grounds  to  be  conu- 
guous^, 

§47- 
All  the  fervitudes  of  which  we  have  juft  treated 

may  be  granted  to  feverals,  provided  the  condition  of 

the  firft  be  not  made  worle  by  the  eftablilhment  of 

the  rights  of  fervitude  granted  to  the  laft. 


TITLE        XI. 

Of  the  aSions  acquired  by  fervitudes  both  perfonal  and 
real  •,  alfo  of  fucb  as  the  laws  allow  to  tbofe  who  derty^ 
that  fucb  a  right  of  fervitude  is  due  to  another. 

(^ibus  modis  fervitus  vindicetufy  vel  ad  alios  pertinere 

negetur^) 

IT  has  been  faid  above,  that  all  fervitudes  fuppofc 
the  poffeflion  of  a  thing  belonging  to  another,  or 
of  a  right  on  a  fubjedl  or  heritage  belonging  to  ano- 
ther, and  that  confequently  delivery  is  neceffary  for 
conftituting  a  fervitude.  See  part  II.  book  IV.  tit.  III. 
§  6. ;  part  II.  book  IV.  tit.  X.  §  20. 
.  When  then  a  fervitude  is  only  fimply  promifed, 
and  delivery  has  not  followed,  the  perfon  to  whom 
the  promife  was  made  has  only  a  fimple  perfonal  ac- 
tion ex  paSo^  by  which  he  may  oblige  the  perfon  who 
promifed  him  the  fenutude  to  deliver  it. 

S  2- 
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.  S  2. 
But  when  the  fervitude  -  is  conftituted  by  delivery, 
the  perfon  in  whofe  favour  it  is  granted  acquires  a 
real  right,  and  confequentiy  a  real  aftion,  which  is 
called  an  action  on  one's  own  confelTiony  {aSio  confef-^ 
faria.) 

§  3-. 
'  A  confeflbry  aAioA,  or  adlion  on  one's  own  confef- 

fion,  {aSio  confejforia)^  is  a  real  adtion,  by  which  wc 

pretend  that  there  is  due  to  us,  or  our  lands,  a  right 

of  fervitude  on  a  neighbour's  lands. 

§  4- 
A  confeflbry  aflion  {confejforia)  is  either  direft  or 

rtaL 

A  direft  aftion  is  allowed  to  one  in  whofe  favour 
a  perlbnal  or  real  fervitude  is  conftituted. 

With  rcipeft  to  real  fervitudes,  the  proprietor  of 
the  ground  alone  can  raifc  a  confeflbry  ailion  -,  where- 
fore he  is  bound  to  prove  his  right  of  property,  un- 
kfs  he  poflefles  the  ground  in  quality  of  proprietor. 

No  ufufruftuary  then  can  claim  the  rights  of  fer- 
vitude belonging  to  the  land,  unlefs  the  ufufruftuary 
wants  to  raife  a  confeflbry  aftion  in  the  proprietor's 
name.  The  cafe  is  otherwife,  when  an  ufufruduary 
is  interrupted  in  the  enjoyment  of  his  ufufruft,  in 
which  cafe  he  may  claim  the  ufufrudt  in  his  own 
name,  by  a  confeflbry  aft  ion. 

§6. 
The  confeflbry  aftion  {confejforia)  takes  place  againfl: 
all  fuch  as  interrupt  the  proprietor  of  the  dominant 
grounds,  to  ufc  his  right  of  fervitude ;  whether  by 
force  or  only  by  words  •,  or  diredly,  for  example, 
when  the  proprietor  of  the  fervient  fubjedl  will  not 
allow  the  inftruments  deftined  for  the  ufe  of  the  fer- 
vitude {injtrumenta  fcrvitutis)  to  be  repaired. 

It 
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It  follows,  from  what  has  been  juft  eftablifhed,  that 
thisaftion  maybe  raifed,  not  only  againft  the  proprie- 
tor of  the  fcrvient  lands,  who  conitituted  this  fervi- 
tude,  but  alfo  againft  any  poffeflbr  of  thofe  lands.  A 
man  is  alfo  reckoned  a  pofTelFor,  who  has  fraudulently 
ceafed  to  poflefs,  or  one  who  oflfers  to  defend  the 

caufe. 

When  there  are  feveral  proprietors  of  this  fcrvient 
lubjeft,  and  one  of  them  interrupts  tlie  poffeflbr  of  the 
fervitude  from  ufmg  his  right,  the  aftion  may  be 
raifed  againft  him  for  the  whole,  {in  folidunt.) 

The  diredt  aftion  {nllio  confejforia  direila)  has,  for 
hs  objeft,  all  the  different  kinds  of  fervitudes,  perfon* 
al,  real,  rural,  and  urban*     See  above^  §  5. 

§  8. 

By  raifing  a  confeffory  aftion,  a  perfon  pretends  and 
maintains,  that  a  fervitude  is  due  to  him  on  a  neigh-^ 
bourns  fubjeft ;  that,  confequently,  the  poflcffor  has 
no  right  to  interrupt  him  in  the  ufe  of  it,  and  that 
he  ought  to  put  the  demandant  in  the  poffeffion  of  this 
fervitude,  and  be  accountable  to  him  for  all  damage 
and  intereft,  (cum  omni  caufa.) 

The  demandant  may  alfo  require  fecurity  from  the 
defendant,  nhat  he  will  give  him  no  future  difturb* 
ance,  {cautionem  de  non  uUerius  turbando)  ;  and,  if  he 
will  not  give  it,  he  may  be  obliged  fo  to  do  by  an  exe- 
cution. In  fuch  a  cafe,  the  judge  is  at  liberty  to  an-  ' 
nex  penalties  to  his  difobedience. 

If  the  defendant  fuccumb  or  be  caft  in  tlie  caule, 
and  neverthelefs  continue  to  difturb  the  demandant  in 
the  exercife  of  his  right,  he  Ihall  be  obliged  to  pay 
the  damages  occafioned  to  the  demandant,  according 
as  the  latter  Ihall  eftimate  them  by  his  oath  in  litem. 

When  fcverals  have  a  right  to  a  fervitude,  and  one  of 

them 
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them  is  difturbed  in  the  exercife  of  that  right,  he  may 

alone  raifc  a  confeflbry  aftion  for  the  whole  {infolidum.) 

Moreover,  this  aftion  is  competent  alfo  to  heirs. 

§  9- 
The  advantageous  aftion  {confejforia  utitis)   takes 

place,  when  a  right  of  fervitude  is  acquired  from  a 

pcrfon  who  has  not  the  property  of  the  fervient  fub- 

ject ;  or  whofe  property  is  not  full  and  entire. 

Thence  it  follows  that  the  direft  adtion  cannot  be 
raifed  againft  a  vaffal,  nor  againft  one  who  has  a  right 
to  the  fur&ce,  nor  againft  a  leafehofder,  and  that 
there  lies  only  againft  them,  when  they  have  confti- 
tuted  a  fervitude,  a£lio  ccnfejforia  utilis^  an  advantage- 
ous aflion.  ^ 

A  pcrfon  who  has  other  rights  befides  that  of 
fervitude  on  his  neighbour's  ground ;  for  example, 
a  right  to  tythes,  to  hunting,  to  a  jurifdifbion,  ^c. 
may  claim  them  by  an  advantageous  action,  and  de- 
mand that  the  perlbn  difturbin^r  the  claimant  may  be 
obliged  to  put  a  ftop  to  the  difturbance,  and  to  leave 
him  in  the  poffeffion  of  his  right.  Every  thing  that  is 
competent  in  a  direft  aftion  takes  place  alio  in  an  ad- 
vantageous adlion,  {in  aSiione  confejforia  utilL) 

§  10. 
Such  perfbns  in  whcfe  favour  a  right  of  fervitude 
has  been  legally  conftituted,  have  likewife  other  ac- 
tions for  fupporting  themfclves  in  their  real  right', 
namely,  i.)  An  adlion  of  theft  or  robbery,  {aSionem 
furti\  when  any  moveable  thing  is  ftolen,  which  was 
fubjedb  to  a  right  of  fervitude :  2.)  An  adtion  on  the  A- 
quilian  law,  {aSionem  iegis  Jquilia)^  when  any  damage 
is  occafioncd  to  the  thing  or  lands  fubjefted.   3.)  The 
pofieflbr  of  a  fervitude  may  alfo  prohibit  any  inno- 
vation, which  i$  called  novum  opus  nunciare  -,  and  the, 
]aw^s  have  alfo  allowed,  4.)  Interdicts  for  t^efupport 
of •  his  poflellion,  6?f . 

Vol.  n.  U  §  II- 
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Wc  have  hitherto  ftiown  how  a  pcrfon  who  has  ft 
right  to  a  fcrvitudc  oii  his  neighbour's  eftatc  may  fuc* 
one  who  dilhirbs  him  in  the  exercife  of  his  right,  ztid 
redemand  or  claim  it  in  a  confeflbry  aftion. 

But  as  it  often  happens  that  a  perfon,  from  whom 
a  right  is  required  denies- it  to  be  due,  and  confe-^ 
quently  maintains  that  he  is  not  obliged  to  allow  it 
to  be  exercifed,  the  laws  have  allowed  him,  for  the 
fupport  of  his  liberty,  a  negative  action  {negatoria.) 

§   12. 

A  negative  alftion  [aSiio  negatoria)  is  a  real  aftion^v 
by  which  a  perfon  againft  whom  a  right  of  lervitude 
is  claimed  denies  that  the  fubjeft  or  eftate  belonging 
to  him  is  liable  in  a  fervitude,  concluding  in  confe- 
quence,  that  the  perforf  who  cljums  it  may  be  caft  in 
his  claim,  that  his  eftate  be  declared  free  from  that 
burden,  and,  befides,  that  the  perlbn  who  occafions 
the  difturbance  be  ordained  no  farther  to  difturb  him 
in  the  liberty  which  he  enjoys. 

This  aftion  is  founded  on  natural  equity,  as  every- 
thing is  to  be  reckoned  free  from  any  burdens  dll  the 
contrary  be  proved.  This  is  likewife  the  reafon  that 
a  perfon  who  denies  a  fervitude  to  be  due,  is  not  ob- 
liged to  prdve  the  freedom  of  his  eftate.  This  is 
alio  the  cafe,  even  when  the  perfon  who  claims  the 
right  of  fervitude  is  aftually  in  pofleffion  of  it,  and 
hath  been  fupported  in  the  moft  fummary  or  ordi- 
nary pofTeflbry,  ( in  fummarifftmo  vel  pojfeffbrio  ordi-- 
nario.) 

When  then  the  proprietor  of  the  fervient  fubjeft^ 
after  being  caft  in  the  poflcffory,  raifes  a  petitory 
which  was  refcrvcd  for  him,  that  is  to  fay,  when  he 
railes  a  negative  aftion,  he  needs  only  found  his  ai^ion 
plainly  on  natural  liberty ;  and,  if  the  perfon  who  is 

m 
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in  pofleffion  of  the  fcrvitude  deny  the  fubjcft  to  be 
free,  it  is  his  bufmels  to  prove  it  by  ftiowing  that  the 
fcrvitude  was  legally  conftituted.  See  the  Frederi- 
cian  Code,  part  II.  book  III.  §  i  o\  and  1 1 . 

Th€  negative  aAion  is  likewife  diftinguiihed  into 
dired  and  advantageous. 

§15- 
The  direA  fusion  {negatoria  direSd)  is  only  grant- 

cd  to  a  peribn  who  has  the  true  and  foil  property  of 
thefiibjedt,  on  which  another  claims  or  pofIe(Ies  a 
right  cf  fcrvitude.  But  if  the  firft  do  not  poflefs 
the  thing  or  fubjeft,  he  muft  previoufly  prove  his 
right  of  property. 

The  advantageous  aftion  {negatoria  uHUs)  is  allow- 
ed to  fuch  as  have  only  an  advantageous  or  revocable 
right  of  property ;  the  laws  alfo  allow  it  to  fuch  as  de- 
ny that  the  demandant  has  any  other  right  on  their 
eftate,  than  that  of  fcrvitude,  namely*  the  right  of 
hunting,  of  tythes,  of  jurifdiftion,  tsff.  and  who 
confequently  maintain,  that  he  is  not  founded  in  claim- 
ing fuch  a  right. 

The  negative  aAion  has  then  for  its  objeft  the  pre- 
iervation  of  the  liberty  of  an  eftate,  over  which  ano- 
ther claims  a  right  of  fcrvitude,  or  other  rights  which 
the  poflcflbr  maintains  are  not  due  to  him.  By  this 
adion  one  may  not  only  fue  for  the  liberty  of  his  eftate, 
but  likewife  demand  all  his  damage  and  intereft. 


U  2  TITLE 
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TITLE      XIL 

How  fervitudes  are  extinguijhed, 
(^ihus  modis  firvitutes  omit t ant ur.) 

§  I- 

RUral  fervitudes  {fervitutes  fradudes)   ccafe    and 
come  to  an  end, 

1.)  When  the  eftate   for  whofe.  ufe  the  fcrvitudc 
"was  eftabliflied^  or  the  fervient  eftate,  happens  to  pe- 
rifti.     Thus  when  a  houfe  ia  whofe  favour  the  fervi- 
tude  Jlillicidii  ^  had   been  eftablifhed  upon  a  neigh- 
bour's court,  happens  to  be  deftroyed  and  demolilhed, 
the  feryitude  comes  to  an  end;  in  the  fame  way,  if  a 
road  on  an  eftate,   which  is  burdened  by  a  right  of 
fervitude,  happen  to  be  rendered  ufelefs  by  an  in- 
nundation,   the  fervitudes,  iter^  via^  and  ailuSy  ceafe. 

N.  I  •  But,  if  the  houfe  be  rebuilt,  or '  the  inun« 
dation  come  to  ceafe,  thefe  fervitudes  (hall  be  refto- 
red.  Neverthelefs,  if,  in  the  cafe  of  an  inundation, 
the  waters  had  formed,  at  the  fame  time,  a  new  chan- 
nel, it  would  be  ancwfpecics,  {nova /pedes) -y  in  which 
cafe  the  fervitudes,  iterj  via^  ailuSy  would  ceafe  en- 
tirely, even  though  the  waters  ftiould  afterwards  leave 
their  new  channel.  Sec  above,  part  II.  book  n. 
title  III.  §9-  N.J.     " 

N.  a.  When  only  a  part  of  the  dominant  fubje<5l 
periflies,  the  part  which  remains  preferves  entire  (in 
folidum)  the  fame  right  of  fervitude.  When  then,  by 
an  alluvion,  a  part  of  the  dominant  fubjeft  is  carried 
away,  or  the  lands  happen  to  be  diminifhed  by  the 
new  channel  formed  in  them,  the  part  of  the  eftate 
which  fubfifts  does  not  lofe  the  right  of  fervitude, 

which 
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•which  belonged  to  the  whole,  unkfs  the  alluvion,  or 
the  new-formed  channel  have  deprived  the  owner  of 
the  dominant  eftate  of  all  means  of  ufing  his  right  of 
fervitudc. 

$  2. 
11.)  A  fcrvitude  ceafes,  wl^en  the  pcrfon  to  whom  it 
is  due  does  not  ufe  it  in  the  manner  prefcnbed»  and 
according  to  the  nature  of  the  fefvitude.  For  ex- 
ample, if  a  perfon  who  has  only  a  right  to  draw  a  cer- 
tain kind  of  water,  or  to  take  it  only  at  a  certain 
hour,  ihould  draw  another  kind  of  water,  or  fhould 
take  water  at  other  hours,  &c, 

§3. 

HI.)  Servitudes  are  loft  when  no  ufe  is  made  of 
them  for  ten  years  when  parties  are  prefent,  and  twen- 
ty years  when  abfent  •,  but,  for  this  purpofe,  the  pro- 
prietor of  the  fervient  eftate  *  muft  have  prohibited 
the  proprietor  of  the  dominant  eftate  to  ufe  the  fcrvi- 
tude, or,  in  fad  {ipfo  failo)^  f  have  interrupted  him. 
For  example,  if  the  proprietor  of  the  fervient  fubjedt 
build  the  fide  on  which  the  proprietor  of  the  domi- 
nant (libjeft  had  right  to  ftrike  out  lights ;  if  the  laft, 
wanting  to  put  a  beam  or  joift  in  the  wall  of  the  firft, 
the  latter  fhut  up  the  holes  of  his  wall  deftined  to 
that  purpofe ;  if  the  owner  of  the  fervient  fubjeft 
heighten  his  houfe  to  the  prejudice  of  the  right  which 
the  owner  of  the  dominant  fubjed  had  to  hinder  him. 
In  all  thefc  cafes,  if  the  proprietor  of  the  dominant 
fubjeft  acquiefce  in  the  faft.or  prohibition  of  the 
proprietor  of  the  fervient  fubjeft,  for  ten  or  twenty 
years,  without  ufing  his  right,  the  latter  obtains  the 
liberty  of  his  eftate  by  means  of  ufucapion. 

• 

♦  Z,.  13.  §  I.  ^rem.firv,  amiit,  ih.  Non  potcft  vidcri ufaccpifle 
vidnos  tuas  Itbenatem  xdium  fuarum,  qai  jus  tuum  non  inter- 
peliavtt. 

\  L.  6.  C  de  fcrv.  urb. 

It 
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It  has  been  obferved  above,  that,  with  regard  to 
fervitudes  whofe  ufe  is  not  continual,  {de  fervittOibus 
difcontinuis)j  there  muft  be  twenty  years  to  prefcribe 
the  liberty  of  one*s  eftate,  even  when  parties  are 
prefent. 

N.  I .  When  the  pofleflbr  of  the  dominant  eftate  has 
been  iilent  for  nine  years,  reckoning  from  the  time 
of  being  prohibited,  and  happening  afterwards  to 
fell  the  eftate,  the  buyer  does  not  exercife  the  right 
of  fervitude  during  the  tenth  year,  the  liberty  of  the 
eftate  is  prefcribed  in  the  way  of  ufucapion,  and  the 
feller's  negligence  is  prejudicial  to  the  buyer. 

JV".  2.  Neverthelefs,  the  proprietor  of  the  dominant 
eftate  fliould  not  lofe  the  right  of  fenritude  belong* 
ing  to  it,  becaufe  he  had  made  no  ufe  of  it  for  a^ 
certain  time.  When  that  proprietor  does  not  poflfefs 
the  eftate  by  himfelf,  but  by  others  -,  fuch  as  a  far- 
mer, a  leafeholder,  or  feuholder,  and  one  who  haa 
a  right  to  the  furface.  Indeed,  in  fuch  cafes,  no  neg- 
ligence can  be  imputed  to  the  proprietor,  and  he 
could  ftill  lefs  be  accufed  of  it,  if  he  had  proteftecj 
againft  the  prohibition,  either  before  a  notary  and 
witnefles,  or  judicially,  and  caufed  his  proteft  to  be 
notified  to  the  proprietor  of  the  fervient  eftate. 

N.  3.  Neither  does  the  not  ufing  a  fervitude  incur 
any  prejudice,  when  the  proprietor  of  the  dominant 
eftate,  out  of  friendfliip  for  his  neighbour,  does  not 
exercife  his  right  for  a  certain  time,  and  takes  an 
acknowledgment  to  that  purpofe. 

N.  4.  Befides,  One  does  not  lofe  the  right  of  fer- 
vitude by  not  ufing,  but  when  it  is  not  exercifed  at 
all.  It  is  fufficient  then,  for  the  prefervation  of  a 
perfon*s  right,  that  he  have  exercifed  it  once  in  the 
ten  years,  or  have  ufed  a  part  of  the  fervitude.  For 
example,  a)  A  man  who  has  the  fervitudes  aSius^  vi^y 
&c.  does  not  lofe  tbem,  if  he  conftandy  ufe  the  road 
for  fpot-paffage,  though  he  do  not  drive  his  cattle 

on 
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6n  It  during  the  time  rcquifitc  for  prefcription. 
b)  When  a  neighbour  has  been  allowed  a  pafTage 
through  two  eftates,  and  pafles  conftantly  only  through  ^ 
one  of  die  two  for  ten  or  twenty  years,  he  does  not 
lofe  the  right  of  pafling  through  the  other  eftate  ^ 
becaufe  the  paJQTage  through  the  two  cftates  is  but  one 
and  the  fame  fervitude,  which  he  exercifed  in  part. 
When  one  of  the  partners  or  joint  proprietors  ulcs  a 
iervinide  belonging  to  a  common  eftate,  the  other 
partner  thereby  preferves  his  right,  even  though  pach 
partner  had  a  particular  place  afligned  to  him  for  ufing 
the  fervitudc.  The  cafe  is  otherwife  when,  the  eftate 
having  been  divided,  each  has  his  feparate  Ihare,  and 
fo  are  focii  vel  condomini  pro  divifo. 

N.  5.  Neither  is  a  fervitude  loft  by  not  ufing  it, 
when  the  proprietor  of  the  dominant  eftate  is  hin- 
dered from  profecuting  his  right ;  for  example, 
•  a)  When  he  is  furious,  a  prodigal,  a  minor,  6?r* 
Obferve,  that,  when  the  fervitude  has  been  conftituted, 
both  in  favour  of  a  perfon  who  has  attained  the  age 
of  majority,  and  in  favour  of  a  pupil,  the  right  of 
die  perfon  come  to  age  is  prefervcd  by  the  pupil,  who 
may  demand  reftitution  of  the  whole. 

b)  When  the  proprietor  of  the  dominant  eftate  is 
detained  prifoner,  and  cannot  t^e  care  of  the  prefer- 
varion  of  his  own  right;  which  would  take  place, 
even    (hough  he  were  in  prifon  through   his  own 

fault. 

N.  6.  It  has  alfo  been  declared  elfcwhere,  that  nei- 
ther things  common,  nor  thofe  out  of  trade,  can  ever 
be  loft  by  not  ufmg  them. 

§  4- 
IV.)  When  a  perfon  in  whofe  favour  a  fervitudc 

has  been  granted  on  his  neighbour's  eftate,  makes  no 

ufc  of  it  tor  tllirty  years,  his  neighbour  acquires  the 

liberty  of  his  eftate  by  prefcription,  which  is  freed. 

from 
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from  that  burden,  and  neither  prefumptive  juft  {bond 
fide)  poffeffion,  nor  a  juft  title,  can  enter  into  confidc- 
ration. 

§5. 

V.)  Servitudes  come  to  an  end  alfo  by  confulion, 
when  the  two  eftates  are  united  in  one  owner  ;  for  ex- 
ample, when  the  pofleffors  of  the  dominant  and  fer- 
vient  eftate  are  heirs  either  to  the  other,  or  one  of 
them  fells  his  eftate  to  the  other. 

§6. 
VL)  Servitudes  alfo  come  to  an  end,  when  the  right 
of  the  perfon  in  whofe  favour  they  are  granted  hap- 
pens to  ceafe.  When  then  a  right  of  Icrvitude  has 
been  granted  to  a  neighbour  by  a  peribn  who  has  on- 
ly a  revocable  right  of  property,  fuch  as  a  leafeholder^ 
or  feU'holder,  a  vaiTal,  one  who  has  a  right  of  furface, 
&c.  the  fervitude  ceafes  when  the  right  of  the  leafc- 
holder,  or  feu  holder,  ^c.  expires.  • 

§7-        . 
VII.)  The  right  of  fervitude  is  alfo  extinguiflied, 

when  the  proprietor  of  the  dominant  eftate  renounces 
his  right :  but  to  render  the  renunciation  valid,  it  is  » 
requifite,  a)  That  the  perfon  who  defifts  from  his 
right  be  the  fole  proprietor  of  the  eftate  in  whofe  fa- 
vour it  is  eftabliftied  \  b)  That  he  have  the  full  and  en- 
tire property  of  if,  c)  That  it  be  an  irrevocable  pro- 
perty, and,  d)  That  the  proprietor  have  power  to 
difpofe  of  his  own  eftate. 

iNT.  I.  A  renunciation  may  alfo  be  made  tacitly,  , 
which  happens  when  the  proprietor  of  the  dominant 
eftate  allows  to  the  owner  of  the  fervienteftate  things 
contrary  to  the  right  of  fen  itude  \  for  example,  if 
Seius  having  a  right  of  ftillicide,  and  a  fervitude  of 
riot  building  higher,  (al/ius  non  tollendi)^  on  his  neigh- 
bour Caius's  court,  renounce  the  laft  fcryitufle.  See 
below,  §  II.  '        / 

Likcwife, 
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Likewife,  when  the  proprietor  of  the  dominant  e- 
ftate  difcharges  a  fervitude  on  which  another  fervitude 
depends;  for  example,  if  Seius  having  on  Caius's 
eibite  a  fervitude  of  drawing  water,  {aqu4ebauftus\  re- 
nounce it;  he  alfo  renounces  a  right  of  palTage, 
which  is  an  appendage  of  it  \  even  though  he  had  of- 
ten before  made  ufe  of  the  parage  for  other  purpo&s 
than  to  draw  water. 

§8. 
VIH.)  Perfonal  fervitudes  are  extinguilhed  alfo  by 

other  means;     See  above,  part  IL  book  IV*  title  lU^ 

S  9- 
IX.)  When  a  fervitude  is  only  granted  for  a  certain 

time,  or  for  the  life  of  the  proprietor  of  the  dominant 
eftate,  it  does  not  ceafe  indeed  by  law,  by  the  expi- 
ration of  the  time,  or  by  the  death  of  the  dominant 
proprietor,  by  reafon  that  the.  caufc  of  a  fervitude 
ought  to  b^  perpetual ;  but  if  the  proprietor  of  the 
dominant  eftate  want  to  exercifc  the  right  of  fervi- 
tude after  the  agreed  time,  he  may  be  caft  in  his 
claim  by  an  exception  of  fraud,  or  of  covenant,  {ex* 
teptione  doli  vdpaSli.) 

X.)  A  fervitude  does  not  ceafe  by  the  profcription 
of  the  proprietor  of  the  dominant  tenement,  nor  by 
the  confifcati«n  of  his  effedis  -,  becaufe  a  fervitude  is 
not  annexed  to  the  perfon,  but  to  the  eftate,  which, 
with  all  its  rights,  falls  to  the  public.  The  cafe  is 
otherwife  with  refpedl  to  a  fervitude  of  ufufruct.  See 
above,  partIL  book  IV.  §  21. 

When  a  perfon  pofleffes  fevefal  fervitudes  on  his 
neighbour's  eftate,  though  the  one  happen  to  ceafe  by 
not  ufing,  or  by  renunciation,  6?r.  that  does  not  hin- 
der the  others  from  temaining  in  force. 

Vol.  IL  X  JV.  i. 
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N.  i.lf  then  a  man  have  upon  his  neighbour's  houfi? 
both  the  fervitudc  of  ftilUcide,  and  the  fervitude  olF 
not  building  higher,  {altius  twn  toUen£\  and  grant  to 
his  neighbour  a  permiffion  to  heighten  his  houfe,  the 
fervitude  of  ftillicide  is  not  loft,  becaufe  the  neigh- 
bour has  ho  right  to  heighten  his  houfe,  but  in  fo  far 
as  that  can  be  done  without  prejudicing  the  fervitude 
not  renounced. 

But  if  his  neighbour  cannot  heighten  his  houfe 
without  prejudicing  the  fervitude  of  ftillicide,  this 
fervitude  would  cesue  alio,  becaufe  without  that  the 
permiffion  of  raifmg  his  houfe  would  be  inefieAual. 

N*  2.  When  the  domin^mt  eftate  belongs  to  feveral 
owners,  in  whofe  favour  a  real  fervitu^  has  been 
granted,  and  when  poflfeffingeach  his  fliare  feparately, 
(^0  div$fo)y  one  lofcs  his  right  by  not  ufuig,  or  by  re-i 
nunciation,  &c.  this  right  does  nqt  accrue  to  the  o* 
thers.  If  then  each  have  a  right  to  fend  ten  cattle  to 
pafture  on  his  neighbour's  eftate,  and  if  9ne  of  them 
happen  to  lofe  his  fervitude,  the  reft  do  not  profit  by 
it,  and  can  fend  each  but  the  ten  cattle  that  he  fenc 
before. 

The  cafe  would  be  otherwife  if  the  eftate  were  com-« 
mon  undivided)  (pro  indivifo.)    5ee  above,  §  3.  ».  j^^ 
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BO      OK       V. 


TITLE        I. 

Summary  of  the  Jlftb  took. 

AFTER  havirig  explained  the  two  firft  real 
rights^  to  wit,  property  and  fcrvitudcs,  (domi- 
mum  et  fervitutes)y  we  muft  now  treat  of  the 
third  real  right,  namely^  of  pledges  and  mortgages. 
See  above,  part  n»  book  11.  titk  II. 

§2. 
In  the  fccorid  title  is  fliown  what  muft  be  under- 
wood by  a  pledge  and  a  mortgage  *,  and  the  manner 
of  conftituting  them  is  explained^   and  the  effeda 
which  th^  produce  in  la^^ 

In  ride  III.  we  Ihall  treat  of  tacit  pledges  oV  rnort* 
gages,  and  of  the  cafes  in  which  they  take  place. 

.  §4- 

In  dde  IV.  is  fliown  what  are  the  things  which  may . 

be  pawned  or  mortgaged* 

In  title  V.  we  treat,  by  way  of  reference,  of  the 
right  of  priority  dud  to  a  pledge  or  mortgage  \  and, 
in  title  VI.  of  the  way  of  felling  pledges  and  mort- 
gaged eilates,  when  the  debtor  does  not  pay. 

In  fine,  in  title  VH.  is  (hown  what  are  the  metho4s 
•f  extinguifhing  rights  of  pledge  or  mortgage. 

X  2  TITLE 


i64        Part  II.    Book  V.    TiTts  IL 


TITLE        II. 

Of  the  mtamng  given  to  the  words  pledge  (dc  pignorc)  or 
mortgage^  of  the  way  of  confiituting  tbem^  and  of  the 
effeSts^  which  they  produce^ 

THE  third  real  right  is  that  which  is  called  a 
pledge,  (pignus.) 
The  word  pledge  is  a  general  term,  which  includes, 

a)  The  pledge  properly  fo  called,  (pignus  infpecie) ;  and, 

b)  Hypothec  or  mortgage,  (hypothecam.) 

By  the  word  pledge  is  underftood  cither  a  contraft 
of  pledge,  {contra£lum  pignoris)^  or  the  real  right;  that 
is  to  fay,  the  right  acquired  on  the  thing  itfelf,  which 
is  pawned,  (jus  in  re).  The  contraft  of  pledge  fhall  be 
treated  of  in  the  third  part,  bccaufe  it  is  among  real 
contrafls.  And  in  this  pitle  we  (hall  treat  of  a  jdedge 
3&  that  name  denorcs  a  real  right, 

A  pledge  (pignus)  differs  from  ^  mortgage  only  in 
this,  that  a.  pledge  neceflarily  requires  delivery; 
whence  alfo  it  happens  that  the  right  of  pledge  may 
be  eftablifhcd  both  on  things  moveable  and  immove- 
able, whereas  a  mortgage  can  only  be  conftituted  by 
a  fimple  covenant,  (paSa  nudo)y  and  only  afFeAs  im- 
moveables. 

In  both  cafes  the  creditor  acquires  a  real  right  and 
a  real  adion,  which  is  called  i^Sio  kypotbecmia. 

« 

According  to  the  law  of  nature  there  arifes  from 
a  pledge  or  mortgage  only  a  perfonal  aftion  ex  pafioy 
which  the  creditor  may  raife  againft  the  debtor  who 
has  delivered  the  pledge,  or  conftituted  the  mortgage, 

to 
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to  oblige  him  to  pay  wliat  he  owes,  or  to  allow  the 
pledge  or  immoveable  fubjcA  mortgaged  to  be  fold. 

If  the  creditor  have  1<^  poffeffion  of  the  pledge,  or 

of  the  immoveable  fubjeft  mortgaged,  he  could  not 

according  to  the  law  of  nature  redemand  them,  and 

a  claim  of  right  mull  be  raifed  by  the  debtor  him- 

felf,  or  he  muft  yield  his  a<^tion  to  the  creditor.     It 

has  been  fliown  above  for  what  reafon  the  civil  laws 

allow  a  creditor  a  real  aftion,  by  which  he  has  a  right 

not  only  to  require  what  is  due  to  him  from  any  pof- 

feflbr  of  the  pledge,  but  alfo  when  he  has  loft  poffcf- 

fion  of  the  pledge  or  immoveable  fubjedt  mortgaged, 

to  claim  them  in  his  own  name. 

A  pledge  or  mortgage  is  then  a  real  right  with 

wViicK  a  debtor  afFcfts  his  goods  in  whole  or  in  part  in 

favour  of  his  creditor,  and  in  fecurity  of  what  he 

owes  him. 

§  4- 
A  pledge  and  a  mortgage  being  eftabliflied  folely 

for  the  fecurity  of  the  creditor,  it  follows,  that  an  ob- 
ligation or  a  loan  muft  neceflarily  precede,  on  account 
of  which  the  pledge  is  delivered,  and  the  mortgage 
conftituted.  Moreover,  the  obligation  or  loan  ma/ 
be  pure  and  fimple  or  conditional,  and  a  pledge,  &c* 
may  be  granted  only  for  a  part  of  the  loan. 

N.  I.  It  is  fufficient  neverthelefs  if  the  debt  or  ob- 
ligation be  natural,  {debitum  naturale^^  that  is  to  fay, 
if  it  be  an  oWigation,  which,  witliout  operating  an 
aftion,  has  neverthelefs  the  other  effefts  of  an  obliga- 
tion, {^^Shis  debiti.)  But  a  pledge,  &?f.  cannot  be 
granted  when  the  obligation  is  civil,  {debitum  civile) ; 
that  is  to  fay,  when  there  arifes  indeed  an  adion  from 
the  obligation,  but  when  the  aftion  is  ineflfe<ftual,  as 
happens  when  the  aftion  may  be  eluded  by  a  perpe- 
tual exception. 

JV.  2. 
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N.  2.  A  pledge  may  be  granted  for  a  loan  mtuit  td 
another,  or  for  a  future  loan. 

N.  3.  But  a  pledge^  6ff.  cannot  be  conftituted  for 
an  obligation  flowing  from  a  crime,  becaufe  the  per- 
fon  obliged  ought  to  be  corporally  punifhed ;  never- 
thelefs,  if  the  queftion  be  only  about  appearance  in 
court,  (de  judicio  JiJH\  or  about  a  fine,  a  pledge,  &c. 
may  be  conftituted  in  fuch  cafes  and  for  iiich  obliga- 
tions. 

N.  4*  A  pledge,  &c.  is  indeed  an  acceiTory  of  an 
obligation.  Neverthelefs,  it  is  of  a  particular  nature ; 
thus  a  pledge  fubfifls  fome  time,  though  the  obligatioct 
be  null  or  extinguifhed ;  for  example,  when  a  curst* 
tor  alienating  his  minor's  fortune  without  obferving 
the  folemnities  requilite,  and  engaging  his  own  for- 
tune for  the  fecurity  of  the  fale,  the  minor  afterwards 
gets  the  contradt  annulled ;  in  this  cafe  the  pledge 
fubfifts,  and  the  curator  may  be  profecuted  in  an  hy- 
pothecary adbion,  {aSlione  bypothecaria.) 

The  pledge,  tfrr.  is  diftinguifhed,  i .)  Into  general 
and  fpecial,  (ingenerale  et  fpeciak) ;  2.)  Into  necefTary* 
and  voluntary ;  3.)  Into  exprefs  and  tacit,  {exprejlum 
it  taciturn*) 

§6. 

A  general  pledge  afFefts  all  the  debtor's  %f[tGts^ 
moveable  and  immoveable,  corporeal  and  incorporeal^ 
prefent  and  future. 

Among  thofe  effeds  are  reckoned  leafehold-eftates^ 
and  quit-rents,  but  not  the  fiefs  nor  efbites  of  the 
debtor's  heirs,  nor  things  out  of  commerce,  fuch  as 
things  facred,  holy,  and  religious. 

N.  I .  The  form  ufed  for  the  conftitution  of  a  ge- 
neral mortgage  is  under  th$  mortgage  of  all  efftSs^  or 
under  the  mortgage  of  all  elates  meltable  andimmoveahle ; 

becauie 
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f)ecaufe  aftions  and  obligations  {aSiones  et  nomina)  are 
included. 

It  is  not  then  a  general  mortgage  when  all  the  im- 
moveable fubjeds  only  are  engaged. 

N.  2.  In  a  general  pledge  are  not  included  the 
things  which  the  debtor  has  not  probably  compre^ 
hended,  fuch  as  the  things  uied  daily  in  a  family,  in 
furniture,  table-linen,  wearing-apparel,  beds,  &c.  as 
well  as  the  tools  of  his  trade. 

JV.  3.  A  fpecial  pledge  afFedts  only  one  or  fevcral 
things  to  which  it  is  reftrained.  We  reckon  likewife 
as  a  fpecial  pledge  a  collection  or  univerfality  of 
thtng^^  {univerfitaSy  corpus)^  or  a  whole  compofed  of 
leveral  parts  ;  for  example,  a  flock  of  (heep,  a  ware- 
houfe  or  merchandife  pawned,  &c. 

N.  4.  Acceflions  are  alfo  included  in  a  fpecial 
pledge.  Wherefore  accretions  to  an  eftate  which  hap- 
pen by  alluvion,  belpng  to  the  pledge. .  Likewife 
lambs  for  replacing  iheep  that  may  perilh,  merchan- 
dife bought  after  the  conftitution  of  the  pledge  for 
the  warehoufe,  calyes  while  they  are  not  feparated 
from  their  dams,  fruits  hanging  on  the  trees,  &c. 

N.  5.  When  a  debtor  mortgages  his  eftate,  on 
which  another  has  a  right  of  ufufrufb,  that  right 
is  not  included  while  the  fervitude  continues :  but  as 
foot!  as  the  ufufruft  is  reunited  to  the  property,  the 
fruits  which  have  not  been  feparated  belong  to  the 
pledge. 

.  §  7-        . 
A  neceflary  pledge  is  that  which  is  eftabliihed  by 

authority  of  a  judge,  when  by  way  of  execution  a 
perfbn  is  put  in  pofleffion  of  a  thing,  or  of  an  eftate, 
or  heritage,  (per  immiffionem).  This  pledge  is  alio  efta- 
bliihed by  a  fequeftration,  real  feizure,  or  taking  pof- 
feflion,  (per  mjjionem  in  bona)^  &c. 

iV.  I .  A  voluntary  pledge  is  eftablifhed  either  by 

an  agreement,  (ex  conventionc  fartium)^  or  by  a  tefta- 

mentary 
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mentary  fetdement.  It  is  eftablifhed  in  this  laft  man. 
ncr,  when  the  teftator  obliges  his  heir  to  become 
iufcty  for  Caius,  by  giving  pledges  to  Caiu/s  credi- 
tor. 

N.  2.  To  conftitutc  a  pledge  it  is  not  neceiTary  to 
give  an  obligation  or  bond  in  writing :  neverthele& 
it  may  ferve  to  prove  the  right  of  preference,  and  in 
that  refpedt  is  of  fome  ufe. 

S  8- 
The  pledge  or  cxprcfs  mortgage  (pignus  exprejftm) 
is  a  pledge  ftipulated  exprefsly  by  words;  a  tacit 
pledge  is  that  which  is  eftabliflied  by  the  laws  to  take 
place  tacitly,  that  is  to  fay,  without  agreement.  It 
Ihall  be  treated  of  by  way  of  reference  in  the  follow- 
ing tide, 

§9- 

Any  proprietor  of  a  thing,  or  of  an  eftate  or  heri- 
tage, who  has  a  power  to  difpofe  of  it,  may  fubjedl  it 
to  a  right  of  pledge  or  mortgage. 

Thence  it  follows  that  a  pledge  cannot  be  confti- 
tuted  on  a  thing  belonging  to  another :  neverthelefs^ 
if  the  pledge  were  eftablifhed  by  the  debtor,  and  the 
proprietor  of  the  thing  pawned  became  heir  either  of 
the  debtor  or  the  creditor,  the  pledge  would  thereby 
be  rendered  valid ;  which  would  likewife  happen  if 
the  creditor  or  debtor  (hould  become  heir  of  the  pro- 
prietor of  the  thing  pawned. 

JV.  I.  It  is  fufEcient  however  if  the  debtor  have  the 
civil  or  advantageous  property  of  the  thing  which  he 
pawns ;  wherefore  alio  leafeholders,  thofe  who  have 
a  right  of  furface,  and  others  who  have. a  real  right, 
are  impowered  to  conftitute  a  pledge ;  but  vaffals  have 
no  right  to  do  fo  without  the  confent  of  the  direft  fu-; 
perior.  It  muft,  moreover,  be  obferved,  that  in  fuch 
cafes  the  right  of  pledge  ceafes,  when  the  civil  or  ad- 
vantageous property  happens  to  expire. 
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it.  i.  When  a  pcrfon  who  conftitutes  a  pledge  on 
It  thing  is  owner  of  it  only  in  part,  the  pledge  takes 
place  onlf  on  his  (hare. 

N.  3.  The  proprietor  of  a  fabjedl  may  alfo  pawn  or 

mortgage  by  a  third  party,  namely,  by  a  commiffion- 

er,  whom  he  has  furnifhed  with  fpecial  full  powers  to 

alienate  or  pawn  the  thing.  A  general  commifiioner  or 

attorney  is  impowered  to  eftablifli  a  pledge,  i.)  When 

he  has  borrowed  and  employed  a  fum  for  the  profit 

and  advantage  of  the  debtor,  becaufe  that  ftep  is  a 

part  of  his  adminiHration,  and  the  debtor  thereby  be* 

comes  richer.     2.)  When  being  guardian  he  pawns 

things  belonging  to  his  pupil,  becaufe,  on  one  fide,  the 

fi;uardian  has  a  ngbt  to  do  alone  whatever  is  lawful  to 

be  done  by  the  real  proprietor ;  and,  on  the  other 

fide,  the  pupil  fuffers  no  prejudice  by  it ;  for  if  he  be 

hurt,  he  ought  to  be  reftored  to  his  full  right.    Never- 

theJeis,  if  the  question  be  concerning  immoveable  fub- 

jc&Sj  the  guardian  has  not  a  right  to  mortgage  them, 

till  previoufly  he  have  obtained  a  decree  ofalienation, 

{dicretum  de  alienando.)     3.)  When  the  proprietor  ap^ 

proves  the  deed  of  his  attorney  or  commiffioner,  either 

exprefsly,or  at  leaft  tacitly  by  his  filence.    4.)  When 

the  proprietor  having  previoufly  allowed  his  general 

commiffioner  to  borrow  fums,  and  give  mortgages  for 

iecurity,  the  latter  has  formerly  conftituted  one  or 

more  filch  mortgages. 

JV.  4.  A  bona  fide  poflTeflbr  has  alfo  a  right  to  confti- 
tute  a  pledge  or  mortgage ;  for  he  has  very  near  as 
much  right  as  the  real  proprietor.  Neverthelefs,  a 
perfon,  in  whofe  favour  a  pledge  has  been  eftabliihed 
by  a  bona  fide  polTeflbr,  if  he  happen  afterward  to  lofe 
the  poiTellion,  has  a  right  (in  imitation  of  what  takes 
place  in  a  Publician  aftion)  to  raife  an  a£fcion  of  mort- 
gage only  againil  the  perfon  who  poflfeflfes  the  pledge 
on  a  leis  title  than  his  own  s.  and  this  is  the  reafon  that 
he  has  never  a  right  to  raife  this  a£kion  againil:  the 
feal  proprietor. 

Vol.  U.  Y       ^  S  lo- 
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S  lo. 
We  fhall  trea^  below,   in  title  IV.  of  the  things  on 
which  a  pledge  may  be  conftituted. 

§   IT. 

The  efFcft  of  a  pledge,  or  of  a  mortgage,  legally 
cftablifhed,  confifts,  i.)  In  the  creditoPs  acquiring 
thereby  a  real  right,  (though  the  immoveable  fubjeA 
mortgaged  have  not  been  delivered.)  Whence  it  fol- 
lows, that  he  may  transfer  to  another  his  right  of 
pledge,  or  mortgage.  But,  if  the  creditor  yield  his 
right  of  pledge  or  o(  mortgage  to  another,  with  a  view 
to  hurt  the  debtor's  right,  and  that  he  may  have 
more  trouble  in  redeeming  the  things  pawned  or 
mortgaged,  the  debitor  may  raife  againft  the  credi- 
tor an  adion  of  ftcUionatc,  for  fraudulently  alienating 
what  was  not  his  own. 

2.)  In  this,  that,  in  a  competition  of  creditors,  a 
perfon  who  has  a  right  of  pledge  or  mortgage,  is 
preferred  to  creditors  by  writing,  or  perfonaJ  credi- 
tors, *  a  fubjeft  which  has  been  treated  of  in  the  Fre- 
derician  Code,  p.  306. 

3.)  In  the  creditors  having  power  to  fell  the  pledge 
or  immoveable  fubjeft  mortgaged,  when  the  debtor 
does  not  pay  what  he  owes. 

4.)  In  his  having  power  to  fupport  himfelf  in  the 
poffeflion  of  the  pledge  or  eftate  mortgaged  by  means 
of  interdifts  ;  for  example,  by  that  which  is  called 
interdiSium  Salvianutn.     In  fine, 

5.)  The*principal  effeft  of  this  real  right  is,  that 
the  laws  have  allowed  to  the  creditor  an  hypothecary 
aftion,  or  an  adtion  on  his  mortgage. 

The  hypothecary  aftion,  or  aAion  on  a  mortgage^ 
{aSio  bypothecaria)j   is  a  real  action,   by  which  the  ' 

[  •  This  fecms  to  be  another  book  under  this  title,  direfting  the 
form  and  method  of.  procedure  in  law-fuits.] 

creditor 
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cretditor  may  rcdemand  the  pledge  or  immoveable 
fubjcA  mortgaged,  from  all  fuch  as  are  in  pofleiHon 
of  it. 

The  laws  have  allowed  this  adion,  both  to  the 
creditors  to  whom  the  pledge  was  delivered,  and  to 
fuch  in  whofe  favour  the  mortgage  .was  eftablifhed, 
without  making  any  diftinv^Hon  between  the  pledge 
QT  mortgage,  general  or  fpecial,  neceffary  or  volun- 
tary, exprcfs  or  tacit. 

N.  I .  The  laws  ordain,  in  particular,  in  favour  of 
the  proprietor,  who  lets  a  country-eftate  in  farm, 
that  when  the  farmer  (hall  pawn  to  him  the  move- 
ables and  cffe6ls  which  it  yields,  without,  however, 
delivering  them,  the  owner  of  the  eftate  may  claim 
them  from  any  poffeflbr  by  an  hypothecary  aftion, 
which,  in  the  caie  in  hand,  has  the  particular'  name 
o{a£lio  Serviana ;  fo  that  the  proprietor,  or  leffor,  has  a 
right  either  to  raife  a  perlbnal  ai^ion  againft  the  leflee, 
to  obtain  from  him  his  damages  and  interefts,  or  to 
oblige  the  poffeflbr  to  reftore  the  things  pawned.  But 
in  this  laft  cafe  the  leffor  is  bound,  previoufly  to  de- 
mand his  reimburfement  from  the  leffee,  and  to  feize 
and  put  to  execution  the  effcAs  both  of, the  leflee  and 
his  furety,  even  though  fome  effeds  may  be  fpccially 
engaged  to  the  lefibr. 

N,  2.  The  laws  having  allowed  a  tacit  pledge,  both 
to  the  proprietor  or  leffor  of  a  rural  heritage,  on  the 
fruits  arifmg  from  it,  and  to  the  proprietor  or  leffoV 
of  a  city-heritage,  on  the  furniture  which  the  leffee 
has  carried  into  the  houfe  hired  by  him  -,  it  is  not  ne- 
ceffary that  they  fliould  have  exprefsly  ftipulated  in 
their  favour  a  right  of  pledge,  which  they  have  by 
the  benefit  of  the  laws. 

iV.  3.  The  hypothecary  aftion  is  tranfmitted  to 
heirs ;  but  Angular  fucceffors,    {fuccejfores  ftngulares)^ 

^  Y  2  fuch 
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fuch  as,  for  example,   afligns  or  ceffionaries,   \MffT 
'  (he  action  called  bypotbecaria  utilis. 

N.  4.  When  there  are  fcvcral  heirs,  each  has  a 
right  for  himfelf  alone  infiUdam^  to  nufe  an  hypothe- 
cary »3ion. 

S  14- 
The  hypothecary  a6tion  takes  place  againft  all  fuch 

as  poliefs  the  pledge  or  heritage  mortgaged,   or  who 

are  reckoned  pofleflbrs,  and  in  fo  far  as  they  poflefs 

it.     And  the  poflfeflbr  has  no  right  to  obje6t  to  the 

creditor,  the  benefit  of  rank,  {beneficium  ordirns)  *,  that 

is  to  fay,  to  require  him  to  profccute  firft  the  princi-* 

pat  debtor,  excepting  in  the  cafe  of  if.  i.  of  §  15. 

This  aAion  likewile  takes  place  againft  the  poflef- 

for's  heirs,  but  only  in  fo  far  as  they  are  in  pofibflioix 

of  the  pledge  or  immoveable  fubje^t  mortgaged. 

The  creditor  who  raifes  diis  adlion  ought  to  prove^ 
I .)  That  the  pfedge  and  mortgage  are  valid ;  2 .)  That; 
the  defender  po0efies  the  thing  pledged. 

§  16. 
The  pofleflbr  is  obliged  to  reftorc  the  pledge  or 
immoveable  fubje<%  mortgaged,  with  all  its  appenda- 
ges, {cum  omni  caufa).  Among  thcfe  however  are  not 
mcluded  the  fruits  which  the  poflefibr  has  received 
fairly  (bona  fide)^  becaufe  they  never  belonged  to  the 
creditor. 

K  When  the  poflefibr,  after  being  condemned  to  re- 
ilore  the  thing  pledged  or  mortgaged,  delays  fo  to 
do,  the  creditor  may  conftrain  him  by  way  of  e^cu* 
tion,  or  otherwife  he  may  fue  him'  to  be  accountable 
for  his  damage  and  intereft,  which  he  has  a  right  to 
cAimate  on  his  own  oath  in  litem. 

S  i8- 
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§i8- 

No  creditor  has  a  right  to  feizc,  on  his  own  pro-* 

per  z\xxbonty9  (prapriAitp'ivataauSmtate)^  the  thing 

jdedged  or  mortgaged,  unlefs  he  wants   to  be  ex- 

pofed  to  lofe  all  his  debt,  which  in  iuch  a*  cafe  is 

to  fall  to  our  exchequer. 

We  fliall  treat  in  title  VIL  of  the  different  ways 
in  which  a  pledge  or  mortgage  ceafcs  and'  is  ektiQ-' 
guiihed. 


TITLE       III. 

0/  taci^  pledges  or  ^mortgages j  and  of  the  cafes  in  which 

they  are  tacitly  conflituted. 

(Li  qmius  caujis  pgtiUs  vel  h^potheca  tacit e  contrahitur.) 

A  Pledge  and  mortgage  may  be  tacitly  conftitu- 
ted,  and  fuch  engagements  are  called  tacit  hy- 
pothccs,  or  mortgages. 

The  laws  determining  the  cafes  in  which  a  pledge 
and  mortgage  are  tacitly  conftitutcd  -,  our  will  is,  tliat 
no  other  tacit  mortgages  be  admitted,  but  fuch  as  are 
approved  or  determined  by  our  laws,  and  that  they  be 
not  under  pretext  of  parity  of  reafon  extended  to  o- 
ther  cafes. 

We  have  moreover  determined,  in  our  Fredcrician 
Code,  part  IV.  the  cafes  in  which  tacit  pledges  or 
mortgages  are  to  take  place. 


TITLE 
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TITLE        IV. 

Of  the  things  which  may  be  pledged  or  mortgaged. 
(^^  Tes  pignm  vel  hypothec^  data  obligate  funt.) 

Si. 

TH  £  laws  allow  to  pledge  or  mortgage  all  things 
moveable  or  immoveable,  corporeal  or  ihcor- 
poreal,  prefent  and  future. 

Thus  when  a  man  wants  to  borrow  money,  he 
may  pledge  and  mortgage,  for  the  creditor's  fecurity, 
not  only  his  houfes,  his  lands,  but  alfo  the  different 
rights  of  fervitude,  i;/>,  itineris,  aSus. 

The  debtor  may  alfo  pawn  to  his  creditor  tho 
pledge  which  has  been  eftablilhed  in  his  favour. 

He  has  alfo  a  right  to  engage  or  pawn  to  him  an 
obligation  or  bond  belonging  to  himlelf  in  property ; 
■  in  which  cafe,  however,  the  creditor  is  not  impower- 
cd  to  raife  againft  the  debtor's  debtor  an  adion  of 
mortgage.  He  would  have,  neverthelefs,  againft  this 
laft  debtor,  the  aftion  called  bypothecaria  utilis^  if  this 
debtor  had  likewife  conftituted  a  pledge,  or  a  mort- 
gage to  his  creditor,  and  if  the  latter  had  pawned 
his  debt. 

Thence  it  evidently  follows, 

I.)  That  a  pledge  or  a  mortgage  cannot  be  confti- 
tuted on  a  thing  which  belongs  to  another.  See 
above,  tit.  II.  §  9.  and  10. 

When  then  a  thing  is  common  to  feveral  proprie- 
tors, and  one  of  them  pledges  or  mortgages  the  com- 
mon thing,  the  pledge  or  mortgage  is  valid  only  pro- 
portionally to  his  fhare. 

There  are,  ncvefthejefs,  cafes,  in  which  a  pledge 

or 
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or  mortgage  may  be  conitituted,  on  a  thing  belong- 
ing to  another ;  for  example,  a)  When  a  guardian 
engages  his  pupil's  effects,  b)  When  a  commiflioner 
or  attorqey  engages  things  belonging  to  his  conftitu- 
ent,  c)  When  an  adminiftrator  of  the  effefts  belong, 
ing  to  another  mortgages  them  for  the  fecurity  of 
what  he  borrows  for  meliorating  his  conftitucnt's  for- 
tune. 

Nevertheleis,  adminiilrators  of  cSc&s  belonging 
to  cities  arc  not  impowercd  to  mortgage  them  with- 
out the  approbation  of  the  chambers  of  war,  and  of 
our  domains. 

Likewife,  d)  When  a  fortune  belonging  to  another 
is  mortgaged  on  condition,  and  in  cafe  the  mortgager 
acquires  the  property  of  it.  This  condition,  more- 
over, IS  always  tacitly  underftood,  when  the  debtor 
mortgages  his  future  efFcAs. 

c)  A  thing  belonging  to  another  is  likewife  validly 
engaged  if  the  proprietor  confent  to  the  engagement, 
or  afterward  ratify  the  pledge  or  mortgage,  or  be- 
come heir  to  the  mortgager ;  but  the  pledge  is  not 
valid,  though  the  proprietor  become  heir  to  the  cre- 
ditor. 

f )  When  a  man  has  a  real  right  in  a  thij^g  belong- 
ing to  another,  he  is  impowered  to  pledge  or  mortgage 
fiich  a  real  right.     See  above,  tit.  IV.  §  i . 

§  4- 
When  a  creditor  engages  a  fubjeft  or  eftate,  all  its 

acceflions  are  included  in  the  pledge. 

Thus,  when  a  perfon  has  mortgaged  an  area  or  void 
place,  and  afterwards  builds  a  hoiife  there,  that  houfe 
is  a)fb  included  in  the  mortgage. 

When  a  perfon  mortgages  a  land  eftate,  and  the 
eftate  afterwards  gets  any  accretion  by  alluvion,  that 
accretion  is  alfo  included  in  the  mortgage. 

§5. 
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U.)  A  man  cannot  engi^  things  which  their  pro* 
prktar  has  not  a  right  to  alienate,  as  the  things  of" 
which  the  laws  have  prohibited  the  aUenation.  Among 
thefe  things  are  reckoned* 

1,)  The  dotal  fortune. 

2.)  Litigious  things;  that  is  to  iay,  things  with 
rcfpedt  to  which  there  is  a  fuit  depending. 

3.)  Fiefs  and  feoffoient^  in  truft^  of  w^ich  only  the 
fruits  and  other  cuftoms  can  b^  pledged. 

4.)  Things  faered,  holy,  and  religious,  becaufe 
they  are  all  out  of  the  commerce  of  mankind. 

§  6. 

III.)  There  are  fome  things  which,  for  particula!* 
reafons,  cannot  be  pawned ;  for  example, 

I .)  The  arms  of  foldiers,  and  every  thing  belong- 
ing to  their  uniform* 

2.)  The  inftruments  and  utenfils  for  the  u£e  of  a 
peafant*s  grounds  (inftrusnenSa  ruftUa),  in  which  are  in* 
eluded  e^^ery  thing  indifpenfably  necefiary  for  labour- 
ing of  the  grounds,  and  for  agriculture. 

3.)  The  maintenance  allotted  to  the  mortgager  on 
an  eftate  or  heritage. 

4.)  Perfonal  fervitudcs,  becaufe  they  are  annexed 
only  to  the  perfon.  But  when  the  proprietor  reaps 
any  advantage  or  profit  from  them,  he  may  pledge 
the  profit.  Wherefore  he  has  alfo  a  right  to  pledge 
or  mortage  his  ufufrudt,  but  not  the  fervitude  which 
confifts  m  ufe,  (fervitus  ufus.)  See  above,  tit.  UL 
§6. 

5.)  All  real  fcrvitudes  which  fuppofe  neighbour- 
hood {viciniam),  and  an  advantage  arifing  from  them 
in  favour  of  the'  dominant  eitate  ^  becaufe  both  ccaic 
when  they  are  engaged  to  a  third  party. 
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•       TITLE        V. 

Of  tbcptference  alhwtd  in  a  cofj^etition  vf  creditors^  /# 
pub  as  have  a  right  of  pledge  or  mortgage. 

AS  this  fubjeft  has  been  treated  at  length  in  the 
*  Frederidan  Code,  part  II.  title  II.  p.  297.  and 
ilbllowiiig,  we  are  (atisficd  to  re&r  thither. 

TITLE       VI. 

Cf  ibe  oSemsiiM  and  JkJe  of  pledges,  and  immoveable  fab- 

je&s  mortg^d. 

(De  isftraSione  pignorum  et  bypotbecarum.) 

WHen  a  debtor  does  not  timeoufly  pay  what  he 
owes,  the  creditor  is  at  liberty  to  take  the 
pledges  and  immoveable  fubjeifts  mortgaged,  and  to 
feu  thenfi  5  but  three  cafes  are  to  be  diftinguiflied  j 
namely,  i.)  If  it  have  not  been  agreed  in  the  obliga- 
tion or  bond,  concerning  the  alienation  or  fale  of  the 
pledge. 

2.)  If  the  alienation  or  iale  of  it  have  been  per- 
mitted ;  or, 

3.)  If  it  have  been  prohibited. 

In  the  iirft  cafe»  when  the  debtor  does  not  pay  at 
the  ex[%ration  of  the  term  agreed,  it  is  lawful  for  tho 
creditor  to  feU  the  pledge  or  immoveable  fubjeft  mort- 
jgaged ;  which  is  a  confequence  of  tbe  very  nature 
of  a  pledge.     For  the  creditor's  iccurity  confifts  in  the 

[•  See  note  on  p.  170.] 
Vol,.  11.  Z  liberty 
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liberty  of  alienating  or  ielUng  the  pledge,  (in  facultaii 
alienandi ;)  fo  that  the  creditor  himtelf  cannot  renounce 
the  alienation  or  fale,  which  can  neither  be  hindered 
by  the  oppofition  or  by  the  appeal  of  the  debtor. 

S3. 

In  the  fecond  cafe,  when  the  alienation  or  fale  has 
been  permitted,  the  creditor  has  fo  mudi  the  greater 
right  to  alienate  or  fell  the  pledge  or  immoyeable  fubr 
je£t  mortgaged)  that  the  debtor  has  already  confented 
to  it. 

It  is  requlfite  \ti  both  cafes, 

1 .)  That  the  debtor  be  backward  in  paymg,  {in  mcra 
fohemii)  5  that  is  to  fay,  that  he  have  been  already 
warned  and  fummoned  to  pay,  or  that,  in  the  obli- 
gation or  bopd,  a  certain  day  be  fixed  on  which  the 
reimbUrfement  ought'  to  be  made ;  and,  in  this  laft 
cafe,  there  is  no  need  of  warning,  unlefs  it  were  par^ 
ticuUrly  agreed  that  \t  fhould  be  ufed. 

If  any  difference  arife  5n  account  of  the  alienation, 
or  fale  of  the  pledge,  it  fhall  quickly  and  fummarily 
be  adjufted  by  the  judge ;  and  the  f^le  (hall  not  pro- 
ceed tiU  the  judge  have  determined  the  difference  i 
but,  when  he  has  given  fentence,  there  lies  no  appeal 
s^ainft  his  judgment. 

2.)  That  the  creditor  aft  fairly,  honafid^^  in  the  a- 
lienation  or  fale  of  the  pledge  1  that  is  to  fay,  that  he 
employ  all  his  care  to  find  buyers,  who  may  pay 
reafonably  for  the  pledge,  that,  if  pollible,  there  may 
remsun  fomething  {<x  the  debtor,  after  paying  of  the 
debt.  The  creditof  mufl  alfo  fhun  all  coUufion  with 
the  buyers,  or  with  the  auftioner :  and,  if  he  know 
.  that  the  pledge  does  not  belong  to  the  debtor,  he 
ought  not  to  put  it  to  fale. 

3.)  That  the  creditor,  if  the  obligation^  bear  the 
manner  of  proceeding  to  the  alienation  or  fale  of  the 

•  pledge. 
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{>ledge,  complf  cxadly  with  what  has  been  agreed  on 
t\ut  head 

§5. 

In  the  third  cafe,  when  the  alienation  has  been  pro- 
hibited, one  has  a  right,  notwithftanding  that  pro'^ 
hibition,  to  proceed  to  the  fal^  of  the  pledge  or  im- 
moveable fubjeA  m6rtgaged.  It  is  not  fufficient  how-- 
ever,  in  thb  cafe,  to  take  the  preiiautions  prefcribed 
in  N.  I.  and  2.  of  the  preceding  article  \^  but,  a)  The 
clieditDr  muft  likewife,  at  fifteen  days  dilUnce,  thrice 
fUmmon  his  debtor  to  pay  him,  warning  him,  that, 
failing  of  payment,  he  fhall  be  obliged  to  fell  the 
pledge,  b)  That,  after  the  three  fummonfes  he  ftill 
fuSer  two  years  to  run,  after  which  he  may,  without 
toy  other  adyertifement,  fell  the  pledge. 

§6. 

It  tfiuO:  likewife  be  obferved,  that  all  fales  of 
pledges  or  immoveable  fubjedls  mortgaged,  ought  to 
be  made  judicially. 

*  We  have  enadled  in  the  Frederician  Code,  p.  199. 
and  287.  the  manner  of  proceeding  in  the  fale  of  move- 
ables ;  and,  p.  201.  and  287.  §  14.  what  muft  be  obfer- 
ved in  the  alienation  of  immoveable  fubjefts. 

That  he  may  proceed  to  this  alienation  or  fale,  the 
creditor  is  then  obliged  to  apply  to  the  debtor's  j^dgc, 
to  pnxluce  before  him  the  obligation,  or  bond,  or  the 
decrcjC  j  to  Ihow  that  he  has  obferved  the  forms  men- 
tioned above ;  and  to  demand  that  a  day  be  fixed  to 
make  the  valuation  i  after  which  he  fhall  proceed  to  the 
au^on,  the  manner  prefcribed  in  the  Frederician  Code. 

When  the  fufcged  is  fold  agreeably  to  what  the  laws 
ordain,  the  buyer  acquires  the  fuU  property  of  it,  or 
the  real  right  which  had  been  mortgaged  to  the  cre- 
ditor, and  fold  to  him.    The  debtqr  has  no  right  to 

[  *  Sm  iiote  on  p.  170.] 

Z  ^  redeem 
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ffedcem  what  is  thOs  fold  -,  far  lefs  could  hc^  on  pre- 
text of  enormous  wrong,  get  the  fale  annulled. 

5  8.  . 
When  a  pledge  is  fold  whi(;h  does  not  belong  to 

the  debtor,  the  buyer  obtains  only  a  right  to  the  power 

of  acquiring  it  by  ufucapion  or  by  prefcription. 

N.  I  •  When  the  real  prc^rietor  of  fuch  a  fubje& 
,  ibid  comes  to  evi£b  it  from  the  buyer,  the  creditor  is 
not  properly  the  feller,  it  is  the  debtor  who  is-  to  be 
reckoned  fuch. 

But  the  buyer  a)  may  raife  againfl:  this  debtor  the 
a<5tion  e?npti  utikm^  that  he  may  warrant  to  him  the 
fubied  ibid ;  b)  He  nmy  alfo  ^oblige  the  creditor  to 
yield  to  him  the  adkion  competent  to  him  againil  the 
debtor  with  rcfpedl  to  the  pledge,  which  is  called  ac^ 
tio  pignoratiiia  c&r^raria :  in  this  cafe  he  may  fue  the 
debtor,  and  conclude  for  his  being  obliged  to  ihdem- 
nify  him  on  account  of  that  pledge  belonging  to  ano- 
ther, and  to  manage  fo,  that  he  may  furely  get  his  rc- 
imburfement. 

The  cafe  would  however  be  different,  an  J  the  cre- 
ditor who  brings  a  pledge  to  fale  might  be  obliged  tor 
dcfift  from  the  cviftion,  i.)  If  he  knew  that  the  pledge 
fold  did  not  belong  to  the  debtor ;  2.)  If  he  were  an- 
fwerible  for  the  evidtion  •,  3.)  If  he  fold  the  pledge  as 
being  his  own  property  •,  4.)  When  the  creditor  has 
promifed  to  warrant  the  buyer  only,  becaufe  without 
that  nobody  would  have  bought  the  pledge ;  he  is 
indeed  obliged  to  put  a  ftop  10  the  eviction,  but  he 
Uas  a  right  to  take  his  recourfe  on  that  account  a- 
gainic  the  debtor  to  obtain  his  damages  and  interefts. 

^  9- 
When  a  pledge  is  put  to  fale  by  a  creditor^  with- 
out his  being  impowered  fo  to  doy  for  example,  with- 
out the  debror*s  being  backward  in  payment,  the  fale 
is  ouU  in  law,  and  the  debtor  may  redemand  the  ful> 

jedt 
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jed  from  all  fuch  as  poflefs  it,  if  they  have  not  befidea 
acquired  it  by  way  of  ufucapion. 

S  lO. 

VHien  the  creditor  has  indeed  a  right  to  fell  the 
pledge,  but  does  not  obferve  the  folemnities  prefcribed 
above,  the  debtor  is  impowered  to  demand  of  him  all- 
his  damage  and  intereft,  by  virtue  of  the  aftion  pigno^ 
raiitia. 

And  if  the  buyer  knew  that  the  creditor  did  not 
obferve  thofe  folemnities,  the  debtor  may  raife  againit 
the  buyer  the  adion  venditi  utilem^  to  oblige  him  to 
reftorc  the  fubjeft  which  he  has  bought,  with  the 
fruits  received  and  to  be'  received,  provideH  the  debtor 
pay  him  its  price  with  the  intcrefts. 

§  II. 
When  the  pledge  or  immoveable  fubjeA  mortgaged 
has  been  legally  told,  not  only  the  debtor  lofcs  the 
property  of  it,  but  if  there  be  pofteriof  creditors  to 
whom  the  fubjei6l  (old  has  likewife  been  mortgaged, 
their  rights  and  mortgages  come  to  an  end  \  beeaufe 
their  right  is  reftriAed  to  what  may  fall  to  them  of 
^riie  price  of  the  fale  after  the  creditor  who  has  a  prior 
mortgage  is  fatisfied. 

S  li. 
N.  X.  When  the  pofterior  creditors  reckon  it  their 

advantage  to  keep  the  fubjeft  mortgaged,  they  ha\e 
a  right  to  offer  to  the  firft  creditor  what  is  due  to  him, 
and  to  come  in  his  place ;  a  benefit  which  is  entire- 
ty equitable. 

li.  2.  This  benefit  {benefictum  offerendi)  is  allowed, 
I.  To  a  pofterior  creditor,  who  thereby  acquires 
the  prior  creditor's  right,  but  only  for  the  fum  which 
was  due  to  that  firft  creditor-,  wherefore  alfo  the 
thing  engaged  is  not  a  fccurity  for  the  pofterior  cre- 
ditors debt  i  the  latter  however  is  not  obliged  to  ac- 
cept 
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cept  pavment  of  one  of  the  two  debts,  if  th^:  othef 
be  not  paid  at  the  fame  time. 

When  the  fecond  creditor  has  offered  to  pay  what 
is  due  to  the  firft  creditor,  and  he  wants  to  proceed 
to  the  fale  of  the  fubjed  engaged,  the  creditor  who 
follows  him  may  likewife  offer  to  reimburfe  the  fecond 
creditor ;  but  this  third  creditor  muft  reimburfe  the 
two  fums  due  prior  to  his  own. 

When  the  firft  creditor  wants  to  proceed  to  the 
fale  of  the  thing  engaged^  and  the  fecond  does  not 
think  proper  to  offer  him  his  payment,  the  third  or 
the  fourth,  &f .  creditor  may  be  allowed  to  do  fo,  and 
he  is  not  obliged  after  that  cither  to  hear  or  to  ac- 
cept fhc  offers  which  may  btf  made  to  him  by  prior 
creditors,  who  have  not  ufed  the  requifite  diligence  to 
make  their  offer. 

II.)  The  pofleflbr  of  the  thing  engaged,  who  has 
fued  only  an  hypothecary  a&ion,  h^  alfo  a  right  to 
avail  himfelf  of  the  benefit  of  offering  payment,  {bene-^ 
ficii  offer endi.y 

Thus  when,  for  example,  Seius  fells  to  Caius  a  fub^ 
jeA  which  he  has  mortgaged  to  Macvius,  and  Maevius^ 
in  virtue  of  the  hypothecary  ad:ion,  wants  to  rede- 
mand  from  Caius  the  fubjed:  mortgaged,  Caius  is  at 
liberty  to  offer  Msevius,  on  a  ceffion  of  his  rights 
what  is  due  to  him  of  capital,  interefl,  and  expcnfes. 

III.)  In  fine,  the  debtor  himfelf  may  offer  payment 
to  the  pofleflbr  of  the  thing  engaged  who  hath  paid 
the  value  or  eftimation  of  the  procefs,  {afiinuuionem 
litis)  \  for  example,  when  Seius  has  engaged  a  thing 
to  Maevius,  and  Mxvius  engages  the  thing  to  Caius, 
in  this  cafe  the  debtor  Seius  has  a  right,  on  offering 
to  pay  what  he  owed  to  Msevius,  to  redemand  from 
Caius  the  thing  which  Masvius  had  engaged  to  him.' 

If  Masvius  had  engaged  the  thing  for  a  greater 
fum  than  what  was  due  to  him  by  Seius,  the  latter 

would 


Part  H.    Book  V.    Title'VII,       183 

would  not  be  obliged  to  pay  more  than  he  owed  to 
Msevius. 

Moreover,  the  offer  to  pay  cannot  take  place  but 
when  the  thing  engaged  has  not  been  aftually,  or  has 
not  been  legally  (riie)  fold  v  for  when  it  has  been  le- 
gally ibid,  the  right  of  offering  (jus  offerendi)  no  longer 
takes  place. 


TITLE        VIL 

Of  tbe  wutbodf  hy  'yobkb  pledges  or  mortgages  are  extin- 

gwjbed. 

(^gibus  modispignus  vel  bypotbeca  folvitur.) 

51. 

A  Pledge  or  mortgage  is  extinguifhed,  and  ceafes 
to  take  place  with  refpeft  to  the  thing  itfelf 
iengaged,  or  with  refpeft  to  the  obligation  for  the  fe- 
curity  of  which  the  pledge  was  conmtuted. 

§2. 

With  refpeft  to  the  thing  engaged,  the  pledge  or 
mortgage  is  extinguifhed,  i.)  When  the  creditor  de- 
fies from  it,  and  reftores  it ;  which  may  be  done  either 
by  exprefs  declaration,  or  tacitly  \  either  by  delivering 
the  pledge  to  the  debtor,  or  by  contenting,  without 
refervation  of  his  right,  that  the  debtor  alienate  the 
thing  engaged  \  but  in  this  cafe  the  debtor  muft  real- 
ly alienate  it.  Moreover,  the  fimple  knowledge  of 
the  alienation  of  it  made  by  the  debtor  is  not  fufli- 1 
cient  to  difengj^e  or  redeem  the  thing  engaged,  un- 
lefs  the  alienation  be  made  in  favour  of  the  public,  or 
of  a  pious  community. 

When  the  creditor  confents  that  the  thing  engaged 

fervc 
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ienre  for  iccurity  to  fome  other  creditor,  he  docs  not 
difi^harge  his  right  of  pledge,  but  only  grants  »the  pri- 
ority to  the  new  creditor,  who  ought  to  be  -ranked  be- 
fore him  in  a  competition  of  creditors. 

When  the  debtor  acquires  by  any  other  new  title 
{ex  nav4  ^aufd)  the  thing  engaged,  and  alienates  it  af- 
terward with  the  confent  of  the  creditor,  the  pledge  is 
not  thereby  relieved,  unleis  from  the  beginning  the 
debtor  had  granted  to  the  creditor  a  general  mortgage 
on  all  his  effedls. 

2.)  When  the  debtor  gives  another  pledge  to  the 
creditor  for  the  fecurity  of  what  is  due  to  him,  and 
the  creditor  accepts  it,  the  firft  pkdge  no  longer  fub- 
fifts,  and  is  thereby  extinguished. 

3.)  It  is  likcwiie  extinguilhed,  when  having  been 
cRabliihed  for  a  certain  time,  that  time  is  elapfed. 

4.)  The  pledge  or  mortgage  is  likewife  extinguilh- 
ed by  ufucapion  or  prefcription,  when  a  third  party 
acquires  fairly  {bona  fide)  and  by  a  j-uft  title  the  thing 
engaged,  and  poffefles  it  all  the  time  requifite  to  en- 
title him  to  acquire  it  by  prefcription,  namely,  a  year 
if  it  be  a  moveable  fubjed,  ten  to  twenty  years  if  it 
be  an  immoveable  fubjeA,  and  thirty  years  if  the  que- 
flion  be  concerning  the  debtor  himfelf,  who  has  had 
the  fubjedt  among  his  effeds,  but  without  poflefling 
it  fairly  {ttmafidej^nd  on  a  good  title. 
'  5.)  The  pledge  or  mortgage  is  extinguiflied,  in  the 
fifth  place,  when  the  right  which  the  debtor  had  to 
the  fubjeft  engaged  happens  to  ceafe ;  thus  when  he 
has  engaged  the  produce  of  his  ufufrudt,  or  the  ad- 
vantages which  he  reaps  from  a  fief,  or  from  an  cm-, 
phyteufis  or  long  leafe,  &r.  all  thefe  engagements  no 
longer  fubfift  when  once  the  debtor  has  loft  his  own 
right. 

Thence  it  follows,  that  the'  fecond  creditor  lofes 
his  right  of  pledge  or  mortgage,  when  the  former 
creditor   has   legally  put    to  fale  the  fubjeft    en- 
gaged j 
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gaged;  becaufe  the  debtor's  right  was  thereby  extin- 
guilhed. 

When  Caius  binds  or  provides  to  Titius  a  thing 
which  Seius  had  engaged  to  him,  and  Seius  afterward 
pays  to  Cai^  the  en;^agement  made  in  favour  of  Ti- 
tius ceafeS)  becaufb  Seius  having  fatisfied  Caius,  the 
latter  had  no  longer  any  right  in  the  thinp;  engaged. 

6.)  A  pledge  or  mortgage  is  extinguilhed,  in  the 
fixth  place,  when  the  thing  engaged  happens  to  per 
rilh.  ^ 

If  it  periih  only  in  p^t,  what  remains  continues  en- 
gaged for  the  fecurity  of  the  creditor ;  wherefore, 
when  a  houfe  is  mortgaged,  if.it  happen  to  be  de- 
ftroyed,  the  creditor  prelerves  his  right  of  mortgage 
on  the  area  or  ground. 

The  thmg  engaged  is  reckoned  periihed,  not  only 
when  all  the  fubftance  of  the  thing  is  deftroyed,  but 
alfo  when  its  form  or  fpecies  is  fo  changed,  that  it  can- 
not ix  rcftored  to  its  former  ftate :  thus  when  a  houfe 
lias  been  mortgaged  to  a  creditor,  the  mortgage  is  not 
extended  to  the  materials,  if  the  houfe  happen  to  be 
deftroyed. 

In  like  manner,  when  a  foreft  is  mortgaged,  the 
mortgage  cannot  be  extended  to  the  fall  of  wood  ta- 
ken out  of  it,  nor  to  a  (hip  built  of  that  wood.  In 
the  fame  way,  the  right  of  pledge  which'  a  pcrfon  had 
on  wool  ceales,  if  it  be  employed  in  makipg  a  fuit  of 
cloaths. 

Note.  When  a  fervitude  has  once  entirely  ceafed,  it 
cannot  afterward  be  revived. 

5  3-. 

The  pledge  or  mortgage  is  extingtiilhed  with  re- 
Ipcft  to  the  principal  oblitration, 

I .)  When  the  debtor, or  his  commiffioner  or  attorney, 

or  a  third  perfon,  pays  the  whole  debt,  with  the  intcr- 

cft,  charges,  and  damages,  occafioned  by  the  debtor's 

Vol.  1L  A  a  fault; 


J  I 
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fault ;  for  if  the  payment  be  not  entire,  the  pledge 
fubfifbs  in  folidum  for  the  fecurity  of  what  remains  due^ 
however  fmall  the  fum  be. 

2.)  When  the  creditor  is  fatisfied  in  any  other  way ; 
for  example,  when  any  other  thing  is  giyen  him  in 
payment,  (per  dationem  in  folutum)  \  ukewife^  when  the 
obligation  is  extinguifhed  by  what  is  called  in  law  ac-- 
ceptilation^  (per  acceptilationem)^  or  has  been  changed  in- 
to another  by  novation,  (per  navationem),  without  any 
mention  made  of  the  pledge. 

3.)  When  the  debtor  and  creditor  become  heirs 
either  of  the  other. 

A  diftindlion  however  muft  be  made,  whether  a 
perfon  be  heir  purely  and  (imply,  or  if  he  fucceed  on- 
ly on  condition  of  reftoring  the  fucceffion,  (fub  lege 
rejiitutionis.)  In  this  laft  cafe  the  pledge  fubfifts,  if 
the  heir  not  having  accepted  the  fucceffion  willingly 
have  been  obliged  to  do  fo. 

4. )  When  the  obligation  is  extinguifhed  by  com- 
penfation,  which  happens  when  the  debtor  has  a  clear 
and  liquid  claim  againft  the  creditor,  and  can  make  it 
good  immediately-,  for  the  debt  being  by  law  de- 
ftroycd  by  the  compenfation,  it  evidently  follows^ 
that  it  extinguiflies  the  pledge  which  is  only  an  accef-i 
fory  of  the  debt. 

5.)  When  the  debtor,  for  good  reafons,  and  after 
the  judge  has  taken  cognifance  of  them,  (pnevia  caufe 
cogmtione)y  configns  the  debt  judicially. 

6.)  When  the  creditor  difcliarges  the  debt  to  the 
debtor,  and  promifes  not  to  exadt  it ;  which  may  alfa 
be  done  tacitly,  by  giving  to  the  debtor  the  obligation 
or  bond. 

7.)  When  the  debtor  is  by  a  fentence  acquitted 
'and  abfolved  of  the  demand  which  has  been  made  on 
him  ;  which  ought  to  take  place  even  though  the 
fentence  were  unjuft, 

8.)  When 


Part  11.    Book  VL     Title  I.        187 

8.)  When  the  debtqj:  being  allowed  his  oath,  fwears 
that  he  owes  nothing  to  the  creditor. 

9.)  When  the  Vicbt  is  prefcribed,  and  the  creditor 
has  not  raiied  the  hypothecary  aflion  within  thirty 
years. 

§  4- 
When  the  pledge  or  mortgage  no  longer  fubfifts, 

the  creditor  has  neverthelel's  a  right  to  keep  the  thing 

engaged  by  right  of  retention,  (jure  retentioms)^  if  the 

debtor  be  owing  him  on  any  oth^r  account,  till  the 

other  debt  be  likewife  paid. 


BOOK       VL 


TITLE        L 

Summary  of  the  Jixtb  book. 

§  I. 

WE  have  reckoned  among  real  rights  (jurium 
in  re)  fucceflions ;  fee  above ;  and  ftiown, 
that  they  are  conferred  eithjer  without  will, 

(^ab  inSeftato\  or  by  will. 

When  a  fucceffion  or  inheritance  is  conveyed  with- 
out a  will,  the  inheritance  is  a  natural  method  of  ac- 
quiring  a  real  right,  {modus  acquirendi  juris  in  re  natu- 
ralise) 

But  when  it  is  conveyed  by  will,  it  is  a  civil  way 
of  acquiring  a  real  right,  {modus  acquirendi  juris  in  re 

cimlis.) 

We  have  referred  the  explication  of  thefe  two 
kinds  of  fucceffion  to  this  fi^lth  book  and  the  follow- 
ing, both  on  account  of  the  extent  of  this  fubjcft, 

A  a  2  arid 
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and  in  order  to  treat  of  real  rights,  all  in  the  fame 
place. 

But  it  muft  previoufly  be  obfervcd,  that  fucceffions 
comprehend  two  kinds  of  rights,  namely,  i.)  The 
right  of  property  and  other  real  rights  ;  and,.  2.)  The 
pcrfonal  obhgations  of  the  defundl.  Whence  it  fol- 
lows, that  by  reckoning  fucceflions  among  real  rights, 
and  referring  them  to  the  fccond  objcA  of  law,  in-  , 
heritances  have  been  conlidered  only  as  they  compre- 
hend the  right  of  property  or  other  real  rights,  and 
not  as  they  include  perfonal  engagements,  which  bcr 
long  to  the  third  objeft  of  law,  which  confifts  in  per- 
fonal obligations. 

This  is  alfo  the  reafon  that,  a)  the  name  of  univer- 
fal  right  (jus  univerfum)  i$  given  to  fucceffions  or  in- 
heritances, namely,  becaufe  they  include  all  real  and 
perfonal  rights,  (jura  realia  et  perfonaUd)  ;  for  the  fame 
reafon,  b)  the  atition  which  refults  from  inheritance 
is  mixed,  becaufe  it  is  real  with  refpeft  to  real  rights, 
and  perfonal  with  refped  to  perfon^  rights 

^§2. 
We  (hall  treat  in  the  Second  title  of  the  fourth  real 
right,  which  is  acquired  in  the  way  of  fucceffibn  or  in- 
heritance, (jure  hereditatis\  and  of  the  origin  of  fuc- 
ceffions in  general. 

S3- 
In  title  III.  ihall  be  explained  how  defccndants  fuc- 

ceed  without  will. 

§4. 
In  title  IV.  how  afcendants  fucceed  without  will, 

S  5- 
In  title  V.  how  collaterals  fucceed  without  will. 

^  In  title  VI.  fhall  be  Ihown  how  widows  fucceed 

without 
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without  will,  by  virtue  of  a  right  peculiar  to  them, 
(praprio  jure,) 

In  fine,  in  tide  VII.  fhaH  be  feen  how  a  {ucceflion 
falls  without  will  to  our  trcafury. 


TITLE        IL 

Of  the  fourth  red  right  ^  which  is  acquired  by  the  method 
of  fucceffion  or  inheritance  \  and  of  the  origin  of  fuc-* 
ceffions. 

(De  fucceffione  in  genere.) 

§1. 

THE  fourth  real  right  is  acquired  in  the  way  of 
fucceffion  or  inheritance,  (per  hereditatem.) 
By  fucceffion  or  inheritance  is  underftood  that  fet- 
tlement  in  virtue  of  which  a  man  fucceeds  to  the  rights 
and  effects  which  another  has  left  at  his  death. 

§  2. 

Succeffion  is  conveyed  either  without  will  or  by 
will. 

Thofc  who  fucceed  are,  i.)  Children  or  defcen- 

dants;  2.)  Afcending  relations-,  and,  3.)  Collaterals  j 

%o  thefe  fucceffions  the  civil  laws  have  added,  4.)  That 

of  a  huiband  to  a  wife,  and  of  a  wife  to  a  hulband ; 

and,  5.)  That  of  our  treafury. 

The  three  firft  orders  of  fucceffions  are  founded 
en  natural  reafon  and  equity,  as  fhall  now  be  fhown. 

§  3-        • 
We  have  Ihown  elfewherc  that  a  family  is  a  body 

or  domeftic  focicty^  which  nature  itfelf  has  formed, 
and  which  may  be  viewed  in  two  different  lights; 
I.)  Jure proprio]  that  is  to  fay,  in  a  proper  and  par- 
ticular 
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ticular  meaning,  according  to  which  a  family  is  conv* 
pofcd  only  of  the  father,  of  the  mother,  and  of  their 
children ;  2.)  Communi  jure  agnatiams  -,  that  is  to  fay, 
in  a  more  general  meaning,  in  fo  far  as  a  family  in* 
eludes  all  the  relations  of  one  and  the  fame  ftock. 
See  part  I.  book  I.  title  VII. 

A  family  being  then,  in  fome  meafure,  bCit  one 
body,  formed  by  nature,  there  naturally  refults  from 
it  different  privileges  annexed  to  that  body,  which 
have  been  already  mentioned.  Thence  it  ipecially 
refults,  that  while  any  one  of  the  family  remains,  ic 
is  not  extinft  v  and  the  pcrfon  who  furvives  fuCCfeds 
to  all  the  rights  belonging  to  the  family. 

When-  then  a  perfbn  of  the  family  comes  to  dicr 
his  effects  remain,  according  to  the  order  of  nature, 
with  thofe  of  the  family  who  are  called  to  fucceflions, 
in  virtue  of  a  right  peculiar  to  them  (jure  propria) ; 
among  whom  are  comprehended  only  fathers  and  mo- 
thers, and  their  children.  Wherefore,  according  to 
the  courfe  of  nature,  children  fuccced  to  their  fathers 
and  mothers. 

This  is  alTo  the  reafon,  that,  according  to  the  Roman 
laws,  a)  Children  are  called  to  the  fucceffion  of  their 
fathers  and  mothers,  both  by  nature,  and,  b)  Ex  voto 
parentum  -,  that  is  to  fay,  becaufe  ufually  fathers  and 
mothers  wifh  to  have  their  own  children  for  their  heirs, 
c)  For  the  fame  reafon,  they  are  reckoned  but  one 
perfon  with  them  -,  d)  They  are  anfwerable  for  theif 
deeds ;  e)  They  are  their  own  and  neceffary  heirs, 
(fui  et  necejfarii  heredes) ;  their  fucceffions  cannot  be  dif- 
appointed,  and  they  are  held,  in  fome  meafure,  even 
in  the  lifetime  of  their  fathefs,  as  proprietors  of  their 
paternal  effeds,  {fro  dominis  quodawmdo  bonorum  pa- 

ternorum.) 
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ttmorum.)  It  is  alfo  for  the  fame  rcafon,  that,  ac- 
cording  to  thofe  laws,  the  paternal  fucceflion  is  call- 
ed  famiUaj  and  the  aAion  by  which  we  proceed  to  a 
divifion  of  the  fucceflion,  familU  ercifcunda  judicium. 
For  fathers  and  mothers  tranfmit  their  fucceflions  to 
their  children,  by  virtue  of  the  family-right  (jure 
fandlue). 

This  is  the  origin  of  the  fucceflion  without  will  of 
defcendants. 

§6. 
Bjr  the  law  of  nature,  according  to  which  the  laws 
of  the  Twelve  Tables  have  fettled  fucceflions  among 
the  Greeks  and  Romans,  the  fucceflions  of  fathers  and 
mothers  cannot  take  place.     The  reafon  of  this  is 
manifeft  ;   becaufe  the  children,  as  natural  ^members 
of  the  family,  were  under  the  power  of  the  father,  as 
head  of  the  family,  who  was  mafter  of  all  they  ac- 
quired ;  fo  that,   at  the  death  of  the  children,  there 
was  nothing  which  could  be  an  objeft  of  fucceflion  \ 
becaufe  all  that  the  children  had  remained  the  father's, 
after  their  death  as  well  as  before,  by  virtue  of  the 
right  of  paternal  power,  {jure  patri^  poteftatis.)    But 
the  laws  having  afterward  granted  to  children  fome 
effe£b,  called  peculiars  {peculia\   and  the  power  of 
difpofing  of  them,  the  fucceflion  of  fathers  and  mo* 
thers  began  to  take  place.     For  when  children  do  not 
cxercife  the  power  which  is  given  them,  and  do  noc 
difpofe  of  their  peculiars,  thefe  cfFcc^ls  remain  in  the 
family  •,  that  is  to  fay,  the  fathers  and  mothers  fucceed 
to  their  children  by  virtue  of  a  right  which  is  pecu- 
liar to  them,  {jure  propria  familia,) 

And  this  is  the  origin  of  the  fucceflion  without 
will  of  afcendants.  Whence  we  fee  that  the  Ro- 
flian  laws  were  well  founded,  when  they  declared 
that  afcendants  were  not  called  to  the  lucceflion  of 
their  children  by  nature,  but  only  from  a  motive  of 

companion, 
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compaffion,  {quodfola  ratio  miferatiomsy  ncn  natura^  a« 
fccfdMes  ad  bonarum  fucceffiontm  vocet. ) 

§7. 

When  there  arc  neither  defcendants  nor  afcendants, 
and  when  confequently  the  defun6t  has  left  after  him 
only  collaterals,  the  family  exifts  in  the  agnats,  but 
only  in  virtue  of  the  right  of  agnation,  {jure  agnatic 
cm)j  which  does  noc  comprehend  the  effefts .  which 
are  tranfmitted  only  to  thofe  of  the  family  who  fuc- 
ceed  by  a  right  peculiar  to  them,  (jure propria.) 

Neverthelefs,  conlidering  that  agnats  are  inclu* 
ded  in  the  family,  by  the  common  right  of  agnation^ 
(jure  conmuni  agnaticnis)  •,  for  they  defcend  all  from 
the  fame  ftock,  the  laws  have  found  it  equitable 
that  the  efieAs  fhould  come  to  them  without  will. 

And  this  is  the  origin  of  fuccefllons  without  will, 
which  take  place  in.  virtue  of  the  common  family- 
right,  (jure  communi  familim.) 

§  8- 

But  as,  according  to  the  law  of  nature  and  the  laws 
of  equity,  when  a  father,  a  child,  a  brother^  or  a 
neighbour,  come  to  die,  the  fucceffion  ought  necet 
farily  to  fall,  by  virtue  of  the  family-right,  to  thofe 
who  are  relations  in  the  neareft  degree,  there  thence 
refulted  this  inconveniency,  that  they  would  have 
been  obliged  to  leave  their  effefts,  by  equal  portions, 
to  deprived  children,  or  to  unnatural  fathers  and  mo- 
thers, or  to  unworthy  collaterals  :  this  is  the  reafon 
that  the  laws  have  allowed  dyiqg  perfons,  contrary  to 
the  nature  of  all  fettlements,  to  difpofe  of  their 
efFefts  after  their  death,  to  gratify  one  child  more  than 
another,  provided  that  every  one  have  his  legitim^ 
and  even  to  difinherit  children  for  certain  caufes,  to 
exclude  collaterals,  £5?^. 

And  this  is  the  origin  of  wills,  and  of  teftamentary 

fucceffion. 
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rucceffion,  of  which  wc  ftiall  treat  in  the  following 
books. 


TITLE        III. 

Of  thefirfi  order  pf  fucceffion  wiibout  will^  namefy^  of  the 

fucc^ton  if  dejcendants, 

WE  have  already  ftiown  above^  that  children  con- 
tinue in  the  family  after  their  father's  death  ; 
that  is,  they  fucceed  without  will  in  his  right. 

AU  children,  without  diftinilion  of  fex,  born  ia 
lawful  marriage,  or  legitimated  by  a  fubfequent  mar- 
riage, fucceed  to  their  father's  effeeTis,  whether  they 
be. under  the  paternal  power,  or  have  been  delivered 
from  it  by  emancipation. 

Likewife,  pofthumous  children,  that  is,  fuch  as 
are  born  after  their  father's  death,  but  in  due  time, 
and  alive.  Moreover,  the  portion  to  be  referved  for 
them  is  already  determined,  in  CTipeftation  of  their 
binh. 

m 

$3. 
Among  lawful  children  are  alfo  reckoned,  a)  Such 

OS  have  been  aflumed  {arrogaU\  that  is  to  fay,  fuch 
as  have  been  adopted,  not  being  under  the  paternal 
power,  as  well  as  fuch  as  hare  been  adopted  by  a,n 
aicendant,  {adoptati  ab  afcendente  0  b)  Such  as  have 
been  born  of  nerfons  publicly  betrothed  before  the 
nuptial  benediv^ion  -,  c)  Such  as  are  born  of  a  mar- 
riage efteemed  valid,  {ex  matritnonio  putativo)^  by 
the  two  parties,  or  only  by  one  of  the  two  parties, 
having  a  fair  prefumption  to  reckon  their  marriage 
lawful,  though  it  be  null  in  law. 

Vol.  II.  Bb  §4- 
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M- 

All  the  other  children  not  comprehended  among 
thofe  juft  enumerated  are  not  lawful  children,  and  are 
not  confequencly  capable  of  fucceeding.  Such  are 
thofe,  1.)  Who  have  been  adopted  by  a  ftranger^ 
{ab  extraneo)  \  or,  2.)  Such  as  have  been  legitimated 
by  a  refcript  from  the  prince,  though  they  be  declared 
capable  or  fucceeding ;  unlefs  the  fadier,  having  no 
lawful  child  nor  wife,  have  requefted  us  to  grant  them 
a  right  to  fucceed  in  his  allodial  eflFe<5ls ;  and  unlefs^ 
in  confequence,  we  have  granted  them  this  right  %  or^ 
in  the  cafes  where  there  are  lawful  children,  or  a  wife^ 
the  children  or  wife  have  given  their  ccHifent  to  the 
fucceffidn  of  the  legitimated  children. 

§  5- 
3.)  Baftards  alfo  are  incapable  of  fucceeding  to  their 

fathers.  Ncverthelefs,  when  a  perfbn  of  an  honeft 
burgher*family,  or  of  a  higher  condition,  fhall  have 
committed  a  fault,  without,  however,  leading  an  irre- 
gular life,  neither  before  nor  after  his  fault,  and  (hall 
have,  on  the  contrary,  a  good  teftimony  from  fuch 
as  know  him,  our  will  is,  that  the  baftard,  or,  if  there 
be  feverals  of  them,  all  together  inherit  a  iixth  of  their 
father's  and  grandfather's  fucceflfion,  {duos  uncias)^ 
which  Iixth  ihall  be  divided  between  them  and  the 
mother. 

N.  I .  When  a  man  fhall  have  had  baftards  by  ieveral 
women,  none  of  them  fhall  have  a  right  to  claim  this 
benefit,  but  they  fhall  all  be  obliged  to  be  fatisfied 
with  aliments. 

N.  2.  This  right  of  fucceeding  to  the  fixth  of  their 
father's  effefts,  is  only  granted  to  the  baftard  himfelf^ 
and  not  to  his  children,  fuppofuig  even  he  has  had 
them  of  a  lawful  marriage. 

JV-  3.  It  muft  alfo  be  obferved,  that  by  a  will  this 
fixth  of  the  efFeifls  may  be  taken  froxn  the  baftard. 
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JV^.  4*  As  to  the  mother,  baftarck  are  capable  of  fuc« 
ceeding  to  her  eflfefts,  and  they  (hare  her  fucceifion 
by  equal  portions  with  the  lawful  children^  which  (he 
has  had  either  before  or  after  their  birth.  Baftards 
arc  eyen  admitted  to  the  fucceffions  of  maternal  a- 
fccndants,  but .  they  do  not  Aicceed  to  the  eSefbs  of 
collaterals.  ' 

Far  lefs  are  reckoned  among  lawful  children  per- 
ions  bom  in  inceft  or  adultery,  who  do  not  even  fuc- 
ceed  to  the  iixth  of  the  eSeds  of  their  afcendant  re- 
lations. 

Nevcrthelefs,  when  the  father  and  mother  have 
afted  with  prcfumptive  honefly,  and,  being  ignorant 
that  they  were  relations  within  the  degrees  prohi- 
bited by  the  law  of  God,  have  completed  the  marriage, 
it  is  indeed  annulled,  but  the  children  cannot  be  ex- 
cluded from  the  fucceifion,  and  they  are  heirs  to  their 
fathers  and  mothers  in  the  fame  way  as  lawfiir  chil- 
dren. If,  nevcrthelefs,  thefc  perfons,  after  being 
informed  of  the  incefk,  continue  to  live  together,  the 
children  bom  of  fuch  a  correfpondence  would  be  very 
lawfully  excluded  from  their  fucceffions. 

Children  who  go  over  from  the  Proteflant  religion 
to  the  Roman  Catholic,  or  from  the  Roman  Catholic 
to  the  Proteftant,  are  not  excluded  from  fucceffions. 
It  would  be  otherwife,  if  they  paflfed  to  a  religion 
which  were  not  one  of  the  three  tolerated  in  the  em- 
pire ;  or  if  the  perfon  who  changes  his  religion  fettle 
out  of  the  country,  in  a  place  where  the  Catholics 
who  become  Proteftants  are  excluded  from  fucceffions, 
in  which  cafe  the  law  of  retaliation  {lex  talionis)  fhall 
take  placCb 

§8. 
Under  the  name  of  children  are  comprehended, 

B  b  2  not 
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not  only  the  children  of  the  firft  degree,  namely,,  fon$ 
and  daughters,  but  alfo  the  children  which  they  leave 
after  their  death,  grandfons  and  grand-daughters,  who 
come  in  place  of  their  deceafed  fathers  and  mothers, 
and  coufequently  get  the  portion  which  their  fathen 
*  and  mothers  would  have  inherited  if  they  had  lived, 
Obferve,  that  this  reprefentation,  or  rather  this  trant 
miffion  {tranftniffio)  takes  place  without  end, 

N.  I.  It  is  not  requifite,  moreover,  that  the  grand- 
fons and  grand*daughters  be  conceived  in  the  lifetime 
of  their  grandfather;  it  is  fufficient  that  they  be  be- 
gotten of  their  reputed  father,  though  it  were  even 
after  their  grandfather's  death,  and  one  fingle  day 
before  the  death  of  their  father. 
*  N.I.  Grandfons  and  grand-daughters  do  not  come 
to  the  fucceffion  when  their  father  and  mother  have 
renounced  it ;  for,  being  admitted  to  the  fuccellion 
only  by  virtue  of  their  father's  right,  they  can  by  nQ 
means  enter  into  a  right  which  their  father  has  ^e-^ 
nounced, 

As  to  emancipated  Ions,  they  tranfmit,  after  their 
death,  to  their  heirs,  their  right  of  fucceffion,  in  the 
fame  way  as  the  other  children  not  emancipated,  with 
this  diftinftion,  however,  that  the  tranfmiffion  {tranf- 
mrjjio)  takes  place  only  with  refpeft  to  their  children,, 
and  by  no  means  with  refpeft  to  ftranger  heirs  {ad  be- 
redes^  extraneos\  unlefs  the  emancipated  peffon  had 
died  during  the  time  of  deliberation,  (intra  tempus 
deliberandi.) 

§  10. 
The  children  capable  of  fucceeding,  whom  we  have 
juft  enumerated,  fucceed  without  will  to  the  efFcfts 
both  of  their  father  and  mother,  and  exclude  grartd- 
fathcrjs  and  grandmothers  from  the  fucceffion. 

■ 
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.     Sii- 
When  thctc  are  children  of  fcvcral  marriages,  and 

a  father,  for  example^  has  children  by  two  wives,  the 
children  of  both  marriages  fucceed,  all  by  equal  por- 
tions, to  their  father's  efFefts,  and  confequently  alfo 
to  the  effeds  of  the  two  wives,  which  the  father  has 
acquired  in  full  property.  But,  as  to  the  mother's 
cffefts,  the  children  of  the  firft  marriage  fucceed  to 
their  mother,  who  is  the  firft.  wife,  and  thofe  of  the 
fccond  marriage  to  their  mother,  who  is  tlie  fecond 
wife. 

The  fame  is  the  cafe  when  a  ^oman  has  children 
of  two  marriages.  Thefe  children  fucceed  by  equal 
portions  to  th^ir  mother's  efFefts  -,  but,  as  to  their 
father*s  efFefts,  the  children  of  the  firft  marriage  fuc- 
ceed to  the  effeds  of  their  father,  the  firft  huft^and, 
and  thofe  of  the  fecond  marriage  to  their  father,  the 
jecond  htifband. 

S  12. 
When  a  widower,  having  children  by  his  deceafed 
.  wife,  marries  a  ,widow  who  has  likewife  children  by 
her  firft  hu(band,  thefe  children  fucceed  to  the  efFefts 
of  their  deceafed  father  and  mother,  and  exclude 
from  thefe  fuccefilons  the  common  children  of  the 
after-marriage  of  their  father  and  mother. 

.    §  M- 
Children  lofe  their  right  ot  fucceflion, 

1.)  When  the  efFefts  of  their  father  and  mother 
are  confifcated ;  in  which  cafe,  neverthelefs,  the  le- 
gitim  ought  to  be  preferred  to  them. 

2.)  When  the  children  themfelves  have  been  ba- 
nifhed,  or  their  efFefts  confifcated  -,  in  which  cafe  the 
fathers  and  mothers  cannot  claim  a  legitim. 

3.)  When  the  children  renounce  their  paternal  fuc- 
xellion}  and, 

4.)  When  they  apoftatizc.    See  above,  §  7. 
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S  H- 

In  fine,  it  muft  be  obferved  that  the  children  wHq 

ac  the  time  of  their  father's  dying  inteftate  ^e  neareflr 
to  fucceed  him,  are  called  his  own  and  neceflary  heirs, 
(fid  necejfarii  beredes\  becaufe  it  is  not  neceflary  that 
they  declare  themfelves  heirs,  and  that  they  have  on- 
ly the  benefit  of  abftaining  from  the  fucceffion,  (bene^ 
Jicium  abftinendi).  They  fliall  be  treated  of  more  at 
large  belqw. 

But,  lO  The  uther,  or  grandfather's  widow,  is 
admitted  to  the  fucceflion  with  the  children,  for  a 
fourth,  when  there  are  in  life  three  children,  or  lefs 
than  three.  If  there  be  four,  or  more  th^n  four,^  fhe 
has  only  the  portion  of  one  child. 

N.  2,  She  alfQ  is  reckoned  a  lawful  widow,  whof<; 
bridegroom  died  after  the  nuptial  benedidion,  though 
the  marriage  had  not  been  confummated ;  or  ihe  who, 
after  public  efpoufals,  has  lived  with  her  deceafed 
bridegroom  before  the  nuptial  benedidion,  and  had 
a  child  by  him. 

Thence  follows,  that  this  fucceflion  diflTers  from 
fucceflion  to  the  fl:atutory  portion.  For,  to  be  ad* 
mitted  to  this  lafl:,  the  nuptial  benediftion  is  necel^ 
farily  required,  becaufe  the  ftatutory  portion  is  a  be* 
nefit  which  ought  not  to  be  allowed  to  fuch  as  contra*^ 
vene  the  laws.    See  part  I,  book  IL  title  IV.  article 

VIII.  §  149*  »•  3- 

N.  3.  Grandfons  and  grand-daughters  are  alfo  of 
the  number  of  the  children,  with  whom  the  widow 
comes  in  competition  for  the  fucceflion. 

S  16. 
That  a  widow  may  become  a  competitor  for  the 

fucceflion,   it  is  requifite, 

^     I.)  That  flie  have  had  no  dowery,  and  that  no  cer- 

ta'm  portion  have  been  afiigned  to  her,  cither  by  the 

fl:atutcs 


k. 
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ftatutes  or  by  the  contraft  of  manis^e,  or  even  by 
will  -,  and,  in  all  thefe  cafes,  no  diftindion  is  made 
whether  (he  bt  rich  or  poon 

When  then  a  defund:  hufband  has  given,  either  by 
donation  while  alive,  or  by  will,  a  certain  Ihare  to  his 
widow,  who  had  no  portion,  fuppofing  the  ihare  be 
not  a  fourth  of  the  effeds,  the  widow  has  no  right 
to  aik  any  thing  elfe  but  a  fupplement,  to  make  up 
what  is  wanting  of  the  fourth.  The  laws  grant  her 
for  that  purpofe  the  a£tion  called  QmdiSio  ex  kge  ad 
fufflemenimn  quaru. 

II J  It  is  requifite,  in  the  fecond  place,  that  the 
widow  be  poor,  and  that  the  defun<ft  have  died  rich. 

JV.  I.  A  widow  is  reckoned.poor,  even  though  (he 
could  gain  her  livelihood  by  the  labour  of  her  hands, 
or  have  a  rich  father,  &y.  -,  or  though,  after  her 
hufband's  death,  fhe  may  have  sot  conuderable  heri- 
tages. On  the  other  fide  alfo,  if  fhe  were  rich  at  the 
time  of  her  hufband's  deceafe,  fhe  could  not  demand 
the  fourth,  even  though  fhe  fhould  afterward  fall 
into  poverty. 

N.  2.  The  defunfk  hufband  is  reckoned  rich,  when 
he  leaves  fufficiency  of  effeAs  for  allotting  to  his  widow 
the  fourth,  in  the  portion  which  falls  to  one  of  the 
children,  withput  prejudicing  the  children,  and  the 
education  which  they  ought  to  jget  according  to  their 
ftation. 

JV.  3.  If  any  difpiite  arife,  about  determining  whe- 
ther the  widow  be  poor,  and  whether  the  defunA 
were  rich,  the  eftimation  of  the  efFe£ts  fhall  be  made 
fuch  as  they  were  itt  the  defunft's  death,  the  debts 
dedu&ed,  and,  in  a  dubious  cafe,  the  judge  fhall  de- 
cide the  matter. 

No.  4.  This  fourth  is  not  a  fhare  of  the  defunft's 

effeds.     Wherefore  the  efie&s  ought  to  be  valued, 

in  order  to  determine  the  fourth,  after  the  debts  have 

been  deducted  from  them,  which  would  not  be  necef- 

fary, 
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fary^  if  the  fourth  were  reckoned  a  fhare  of  the  in- 
heritance which  is  given  by  law,  with  the  burdens  as 
well  as  with  the  advantages,  (ipfo  jure  cum  otiere  et 
€ommodo)^  without  any  neceffity  either  of  a  valuation 
or  dedudiion  of  the  debts,  b^  Legacies  are  dedu<fled 
from  the  fourth,  and  confequently  the  fourth  is  not 
paid  out  of  the  legacies,  (ex  legatis.)  c)  This  fourth 
can  neither  be  augmented  nor  diminilhed,  excepting 
in  the  cafe  that  the  defiinft's  effeds  were  augmented 
by  virtue  of  a  right  already  acquired  before  ;  for 
example,  if  any  thing  had  been  promifed  to  the  de- 
fund,  under  a  certain  condition,  and  the  condition  did 
not  exift  till  after  his  death,  Csfc.  all  this  would  not 
take  place,  if  the  fourth  were  due  to  widows  by  vir- 
tue of  a  right  of  inheritance,  {jure  bereditario.) 

N.  5.  The  widow  acquires  only  the  ufufrudl  of  this 
fourth  when  there  are  children  :  wherefore,  when  fhc 
comes  to  die,  the  property  of  it  returns  to  the ,  chil- 
dren ;  but,  if  the  children  die  before  the  widow,  (he 
acquires  the  fourth  by  a  full  right,  {pkn0  jure.) 

N.  6.  A  hufband  cannot,  by  any  teftamentary 
fettlement,  deprive  his  widow  of  this  fourth,  nor  di- 
minifli  it ;  neither  Can  he,  to  defraud  the  fourth,  ali- 
enate his  efFei^ls,  nor  eftimate  them  below  their  va- 
lue. 

N.  7.  When  the  defun&*s  efFefts  have  been  confi- 
fcatcd,  the  exchequer  has  no  right  to  deprive  the 
widow  of  this  fourth. 

N.  8.  This  fucceffion  of  the  widow  ceafes  to  take 
place,  I.)  When  there  is  a  ftatutoty  portion  fettled  in 
her  favour  \  the  reafon  of  which  is,  that  in  this  cafe 
ftie  does  not  fucceed  by  virtue  of  the  law,  but  by  vir- 
tue of  the  ftatutes.  2t)  When  the  hufband  has  left' 
by  will  to  his  widow  a  certain  quantity  of  cfFeds ;  be- 
caufe  in  this  cafe  (he  does  not  fucceed  to  him  inteftate^ 
but  by  virtue  of  the  will ;  and  befides,  if  the  Ihare 
which  the  hufband  has  allotted  to  her  be  below  the 

fourth. 
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fourth,  what  is  wanting  in  ic  ought  to  be  fupplied  by 
▼irtue  of  the  aftion  conditio  ex  Uge.  3.)  When  the 
widow  has  brought  a  portion  to  her  huiband,  and  he 
Has  made  her  a  donation  on  account  of  the  nuptials ; 
becaufe  in  this  cafe  the  widow  does  not  fucceed  inte- 
ftate,  but  by  virtue  of  an  agreement, .  (ex  faao\  and 
confequently  Ihe  has  all  the  anions  ariling  from  ma« 
trimonial  agreements,  {ex  faHis  dotalibus.)  Befides, 
what  is  wanting  to  make  up  the  equivalent -of  the 
fourth  ought  likewife  to  be  fupplied,  in  virtue  of  the 
o^on  CMdiSw  ex  lege.  4.)  When  Ihe  is  rich,  and  has 
wherewith  to  live  according  to  her  flation,  and  her 
huihand  has  died  poor.,  t 


TITLE      IV. 

OfthefecefHd  order  of  Jucceffion  vntbout  w///,  namely^  that 

of  afcmdants. 

WHcn  there  are  no  defcendants,  the  fucceflion 
falls  without  will  to  the  (hare  of  the  afcending 
relations  of  the  defundt,  namely,  to  the  father  and 
mpther,  and  if  they  be  dead,  to  the  grandfather  and 
grandmother  both  by  the  father's  fide  and  mother's 
fide. 

S  2. 

The  father  and  mother  fucceed  by  equal  portions ; 
and  if  one  of  the  two  be  dead,  the  other  fucceeds  a- 
lone,  and  excludes  all  the  grandfathers. 

N.  I .  But  this  right  of  fucceeding  to  defcendants 
belongs  only  to  lawful  and  proper  afcendants  j  where- 
fore the  laws  exclude  illegitimate  fathers,  who  are  ne- 
ver admitted  to  the  fucceffions  of  their  illegitimate 
children." 

Vol.  n.  C  c  As 
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iVs  to  the  mothers,  they  are  the  natural  heirefles  of 
their  illegitimate  children  when  they  die  inteftate  ^  but 
when  the  children  are  born  in  adultery  or  inceft,  nei" 
ther  the  father  nor  the  mother,  nor  the  other  relations 
are  allowed  to  fucceed  them,  and  their  fucceflion,  if 
they  happen  to  die  without  leaving  defcendants,  falla 
to  the  exchequer. 

The  laws  exclude,  in  the  fecond  place,  from  the 
fuccefllon  of  children,  fuch  as  are  thdr  fathers  only 
by  adc^ion,  (patres  adoptivo5\  excepting  when  the 
adoption  was  by  an  afcendant  *,  in  which  cafe  the  fa- 
ther by  adoption  fucceeds  alone,  and  not  his  wife  %  car 
when  the  queftion  is  about  the  adoption  {de  arroga- 
tione)  of  fuch  as  are  not  under  the  paternal  po^er. 

When  the  adoption  was  made  by  an  afcendant,  the 
natural  heirs  of  the  adopted  child,  if  there  be  any  of 
'  them  alive,  ftand  in  competition  for  the  fucceflion  by 
equal  portions  with  the  adoptive  father ;  but  the  chil- 
dren of  a  father  by  adoption  can  have  no  claim  to  the 
fuccefllon  of  their  adoptive  brother. 

When  a  father  and  mother  are  dead,  then*  prcde- 
ceflbrs,  both  paternal  and  maternal,  fucceed  by  equal 
portions,  if  they  be  all  in  life. 

But  if  there  be,  for  example^  on  the  father's  fide 
only  the  grandfather,  and  there  be  on  the  mother's  fide 
grandfather  and  grandmother,  they  fucceed  in  this 
cafe  in  genera  \  that  is  to  fay,  the  paternal  grandfather 
receives  alone  as  much  as  the  maternal  grandparents  ^« 

If  none  of  the  grandparents  be  alive,  the  great- 
.  grandparents  fucceed  in  the  fame  order,  and  in  de- 
fault of  them  the  great-great-grandparcnts. 

[  *  We  have  prcfmncd  to  ufe  the  word  grandfaraHSf  He*  as  not 
knowing  how  otherwife  to  exprefs  ayeux^  tic,  which  we  imagine^ 
comprehends  both  grandfather  and  grandmother^  ifc^l 

§5. 
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§5; 

Afcendants  fuccced  according  to  nearncfs  of  degree^ 
(JMXta  preximtatem  gradus\  the  right  of  reprcfentation 
having  no  place  in  this  cafe.  Thus  when,  for  ex- 
ample, a  ion  leaves  at  his  death  the  mother  of  his 
£ither,  and  the  grandmother  of  his  mother,  &?r.  the 
;randmother  is  excluded  by  the  mother.  See  above  % 
I.  and  2. 

The  cfFe^s  whicn  come  by  the  father's  fide  are  not 
dif^guifhed  from  thofe  that  come  by  the  mother's 
fide,  and  the  nearelt  afcendant  fucceeds  to  all  the  de- 
fun<5Ps  eficds,  becaufe  they  have  been  once  mixed  as 
being  his. 

Whence  it  follows,  that  the  father  excludes  the 
grandfather  by  the  mother's  fide^  though  the  fon's 
fortune  come  from  his  mother-,  and  the  maternal 
grand£ith^r  divides  the  fucceffion  with  the  paternal 
£;randfather,  though  the  fortune  comes  from  the  de- 
funft*s  father. 

Note.  This  is  particular  with  refpeft  to  efFeds  coni- 
pcehended  in  what  is  called  in  Germany  gerade^  t^at 
is  to  fay,  the  utenfils  and  furniture  for  the  wife's  ufe, 
that  the  mother  and  grandmother  fuccecd  to  them  in 
exclufion  of  the  father. 

And  that,  on  the  other  fide^  the  father  and  grand- 
father preferve  the  ufufruft  evep  in  the  portion  of  ad- 
ventitious effefts  which  fell  to  the  (hare  of  the  mo- 
ther or  grandmother. 

Afcendants  cannot  fuccced  to  defcendants, 
I.)  When  the  effefts  of  the  children  have  been 
confifcated. 

2.)  When  a  mother  arrived  at  the  age  of  majority, 
and  a  grandmother  neglefts  for  the  fpace  of  a  year  to 
caufe  a  guardian  to  be  appointed  for  their  children  or 
grandchildren,  or  when  they  caufe  incapable  guard  1- 

C  c  2  ans 
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ans  to  be  named,  and  thefe  children  die  before  the 
age  of  puberty  ^  but  the  mother  is  not  excluded  from 
the  fucceflion  of  her  child  under  age,  for  having  neg- 
leded  to  get  a  curator  for  him. 

3.)  When  the  mother  openly  leads  an  irregular  life, 
for  example,  if  after  her  hulband's  death  (he  bring  to 
the  world  a  ballard-child. 

4.)  When  a  mother  or  grandnK)ther  marries  with- 
in the  fix  months  after  her  hufband's  death,  even 
though  ihe  had  obtained  a  licence  t>n  that  head.  See 
parti,  book  II.  tit.  HI.  §7.  n,S.  a. 

5.)  When  fhe  enters  into  a  {econd  marriage  before 
iettling  with  her  children  of  the  firft  fharriage^ 


TITLE 

Of  the  third  order  of  fucceffia%  tiamely^  of  the  fuic^Hwn  of 

'    collaterals. 

Si. 

WHen  the  defunft  leaves  neither  defendants  nor 
afcendants,  and  dies  inteftate,  his  collateral 
relations  fmcceed  him  in  the  order  of  the  following 
claiTes. 

ART.       I. 

S  2. 

TN  the  firfl:  clafs  fucceed  brothers  ai^d  fillers  german 
in  capita,  that  is  to  fay,  by  equal  portions,  and  the 
brothers-german  exclude  all  die  hdf-brothers,  both 
the  brothers-confanguinean,  {confangtuneos\  and  the 
brothers-uterine,  (uterinos). 

§3- 
When  one  of  the  brothers-gcrman  is  dead,  and  has 

left  children, 

I.)  Thefe  children  come  in  competition  for  their 

uncle's 
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uncle's  fucceflion  by  lineage,  {in  ftirpe)  -,  that  is  to 
fay,  they  fuccced  only  to  the  portion  of  the  e^edls 
which  their  father  would  have  inherited  if  he  had 
Uved,  and  fo  they  have  altogether  but  one  portion  of 
the  fucceiSon. 

II.)  In  the  fecond  place,  the  defun6l's  widow  comes 
alfo  in  competition  with  the  brothers-german  for  the 
fourth,  which  falls  to  her.  See  above,  title  m.  %  1 6«. 
And  the  widow  of  this  clafs  and  the  following  ac- 
quires not  only  the  ufufruA,  but  alfo  the  property  of 
the  fourth. 

III.)  In  the  third  place,  the  illegitimate  children 
come  alio  in  competition  for  the  defund's  fucceflion 
for  the  (ixth  of  his  cfFcds,  {in  fexta  forte).  Sec  tit.  I V^ 

S5. 

ART.      II, 

Of  tbefiicaffion  af  the  ebiidren  ^f  iretbers^german^, 

S  4- 
TXT^Hcn  there  arc  no  brothers-german  alive,   but 

they  have  left  children,  thefc  children  fucceed 
all  by  perfons,  {in  capita)^  that  is  to  fay,  by  equal  por- 
tions. 

N.  I.  When  any  of  ,thefe  children  are  dead,  and 
have  left  children,  the  latter  are  not  admitted  to  fuc* 
cecd  with  the  defunffs  nephews,  by  reafon  that  the 
right  of  reprefentation  (jus  rMrafentandi)  is  not  ex- 
tended beyond  the  children  of^brothers  and  of  fiftcrs. 

With  the  children  of  brothers-german  come  in 
competition, 

I.)  The  defunA*s  widow  for  the  fourth.  See  a- 
bove,  title  III.  §  1 6. 

2.)  The  defuiiA's  illegitimate  children  for  the  (ixth 
of  the  cfFcfts,  {infextante).     Sec  above,  title  III.  §  5. 

ART. 
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ART.       III. 
Q^  tbefiuceffioH  ef  half -brothers  or  hdf-fijters, 

TX^Hen  there  are  neither  defcendants  nor  afcend- 
ants,  nor  brother  nor  lifter  german,  nor  any 
child  of  thefe  laft,  the  half-brothers  or  half-fifters, 
both  confanguinean  and  uterine,  are  called  to  the  dc* 
fund's  fucceflion  by  perfons,  {in  cafita\  without  dlftin- 
ffuifliing  whether  the  effedls  come  ftom  the  father's 
fide,  or  from  the  mother's  fide* 

With  the  half-brothers  come  in  like  manner  in 
competition, 

I.)  The  children  of  the  half  brothers  or  fifters  dc- 
ceafed  who  fucceed  by  lineages,  {inJHrpes.y 

2.)  The  widow  for  the  fourth*  Sec  book  III.  §  |5. 

3.)  The  defunft's  illegitimate  children  for  the  fixth 
of  the  eflPedbs.    See  book  III.  §  5. 


ART.      IV. 

Of  the  fucc^lfm  of  the  cbildren  of  half  brothers  and 

Jijiers, 

\X^Hcn  there  are  neither  half-brothers  nor  half- 
fifters,  but  there  are  children  of  half-brothers 
or  half-fiftcrs,  thefe  children  fucceed  by  perfons,  (ift 
capita.) 

In  this  cafe  alfo  come  in  competition,  a)  The  de- 
fund's  widow  for  the  fourth  -,  and,  b)  The  defundt's 
illegitimate  children  for  the  fixth  of  his  cflfeds.  S^e 
book  III.  §  5.  and  16. 

ART, 
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-     ART.       V. 

Of  the  fiucejfim  of  uncles  and  aunts^  both  on  the  father^ J 

fide  and  motbet^s  fide. 

S  7- 
IX^Hen  the  defunft  has  neither  defendants   nor 

afcendants,  nor  brothers  not.  fillers,  whether  ger^ 
man,  conianguinean,  or  uterine,  and  thefe  latter  luve 
left  no  children,  in  this  cafe  fucceed  the  brothers  and 
lifters  of  the  father  and  grandfather  by  perfons,  that 
is  to  fay,  by  equal  portions,  according  to  the  nearnei^s 
of  degree,  fo  that  uie  brothers  and  fifters  of  the  fsither 
exclude  from  the  fucceffion  the  brothers  and  fifters  of 
the  grandfather. 

N.  I.  No  attention  is  given  in  this  clafs  to  the 
double  tie,  (duplicitaiem  vinculi)^  but  the  brothers  and 
fifters  both  of  the  father  and  mother  fucceed  equally, 
and  without  any  diftintftion.  In  this  dafs  come  in 
competition  as  in  the  preceding,  a)  The  widow  for 
the  fourth  \  and,  b)  The  defundl's  illegitimate  chil- 
dren for  the  fixth  of  his  effeAs«  See  title  III.  §  5^ 
and  16. 

ART.    VI. 

Of  the  fucceffion  of  the  other  collateral  relations^ 

§  8. 
'\l/'Hen  a  man  leaves  no  relations  in  the  degrees 
fpecified  in  the  preceding  clafles,  all  his  other 
more  remote  relations  may  be  called  to  the  fuccefiion ; 
but  they  are  (b  always  according  to  their  neamefs  of 
degree.  Thus,  when  the  defunft  leaves  on  the  one 
iide  a  grandfon  of  his  brother,  and  on  the  other  a  fon 

of 
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of  his  grandfather's  brother,  thefe  two  relatbns  jfvlc« 
ceed  by  equal  portions,  becauie  they  are  both  rela-^ 
tions  to  the  denincl  in  the  fourth  degree,  ^c. 

A'.  I.  The  widow  however,  and  ^e  illegitimate 
children  of  the  defunft  come  alfo  in  competition  with 
them.     See  above,  title  III.  %  i6. 

N.  2.  The  relation  alfo  who  clsums  the  fuccefiion 
muft  not  only  prove  his  affinity,  but  alfo  the  proxi- 
mity of  the  degree. 

And  as  there  would  arife  on  the  head  of  proximity 
of  degree  a  multitude  of  law-fuits,  when  the  relation 
is  very  remote,  there  fhall  no  longer  after  the  tenth 
degree  be  the  leaft  regard  paid  to  kindred  with  re« 
fpei5t  to  a  fucceflion  without  will,  but  the  focceflion 
ihall  be  reckoned  as  vacant,  and  (hall  faU  to  the  ex^ 
chequer. 


TITLE     VL 

0/  the  cafe  in  which  the  ixniow  of  the  defunS  fucceedi 
without  wi/lf  hy  virtue  ef  a  right  fecuUar  to  berfilf 

(Jure  profrio.) 

Si- 

WHcn  there  arc  no  relations,  the  widow  of  the 
perfon  who  died  laft  fucceeds  not  to  the  fourth, 
but  to  the  half  of  all  his  efFeds,  without  even  being 
obliged  to  contribute  her  own  proper  effefts,  and 
from  the  whole  to  take  this  half-,  in  which  this  fuc- 
cefTion  differs  from  the  ftatutory  portion.  The  other 
half  of  the  defun£t*s  efiefts  falls  to  the  exchequer. 

The  defund's  illegitimate  children  come  in  compe* 
ation  with  the  widow,  and  with  the  exchequer,  for 
the  fixth  of  his  effe  As.  See  above^  title  III.  §  5.  &  1 6. 

But 


ftoc  this  iiicceffioii  of  tbe  ^dow  does  not  take  place 
When  diere  afre  marriage-afdcles^  becaufe  the  widow 
h  obliged  to  h<dd  to  what  is  fettled  in  thofe  articles. 

From  dii^  muft  be  excepted  widows  of  perfons  of 
qiialicf^  wKo^  according  to  the  feudal  C(Hiftitutions, 
have  a  right  to  make  a  choice  between  the  portion 
ietded  in  the-  marriage*arddes  and  the  benefit  allow« 
cd  them  in  this  title* 
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0/  tife  tiffss  in  which  the  exchequer  fucceeds  to  the  effeSs, 

iff  ferfons  ^ing  intefiate, 

WHeik  the  defunft  leaves  neither  relations  with<» 
in  the  tenth  degree,  nor  a  widow,  the  ex« 
chequer  fucceeds  t&  all  the  efft&s  which  are  vacant 
by  lus  deaths  by  virtue  of  the  right  which  takes  place 
with  relpe&  to  vacant  efFedls,  (jure  bonarum  vacant 
Aim.)  We  have  already  feeri  in  the  preceding  title, 
§  I.  that  when  the  defunct  leaves  a  widow,  the  ex- 
chequer fucceeds  but  to  the  half  of  the  efieds. 

Whence  it  follows,  that  the  particular  treafury  of  a 
city,  of  a  college,  of  a  chapter,  has  no  right  to  zU 
fume  fuch  vacant  fuccefllons,  unlefs  it  have  been  in- 
vefted  by  us  in  all  the  rights  of  royalties. 

%  2. 

That  the  exchequer  may  be  admitted  to  the  fuc- 
ceffion,  it  is  requifite, 

I.)  That  by  three  citations  upon  an  edift,  which 
are  to  be  made  at  four  weeks  diftance  from  each 
9cher,  f^ch  as  can  prove  themfelves  heirs  of  the  de* 
fund  be  fummoned. 

Vol.,  IL  D  d  2.)  That 


2IO      Part  11.    Book  VI.    Title  VIL 

2.)  That  the  judge  have  previoufly  taken  coglu- 
iance  of  the  circumftancesy  to  know  if  the  fucceffioa 
be  indeed  vacant,  consequently  the  fifcal  has  not  au- 
thority forcibly  {de  faHo)  to  difpoflfefs  the  pofieiibr, 
who  has  taken  poflefllon  of  the  fubjeft  as  heir ;  but, 

3.)  He  is  obliged  to  wait  the  fentence  of  the  court, 
provided  however  that  in  the  mean  time  he  may  ob- 
lige the  poflfeflbr  to  give  fecurity. 

§3- 
It  happens  alfo  frequently,  that  the  fucceflion  falls 

to  the  exchequer  without  will,  when  by  the  will  an 

unworthy  heir  is  appointed,  a  fubjeft  which  (hall  be 

treated  in  the  following  book,  title  XVII, 

§4- 
The  effeft  of  the  exchequer's  fucceflion  confiih  in 

this,  that  the  exchequer  comes  in  place  of  an  heir, 

{loco  beredis)^  and  in  this  quality  takes  pofleflion  of 

the  fucceflion  or  inheritance.     Whence  it  follows  that 

the  fifcal  is  obliged  to  obferve  all  that  is  incumbent 

on  other  heirs. 

He  muft  declare  within  the  time  appointed  whether 
he  intends  to  accept  the  inheritance  -,  he  muft  make 
an  inventory  ;  and  if  he  declare  himfelf  heir,  muft  pay 
all  the  debts  even  beyond  the  extent  of  the  inhcri-  , 
tance,  {ultra  vires  hereditatis) ;  that  is  to  fay,  he  is  ob- 
liged to  pay  the  debts  to  whatever  fum  they  ihould 
amount,  and  though  they  (hould  exceed  the  ialue  of 
the  efFeds  of  the  inheritance. 

Among  the  effeds  to  which  the  exchequer  fuccceds, 
are  alfo  comprehended  the  moveables  which  are  in 
foreign  countries,  becaufe  thefe  follow  the  pcrfon.  It 
is  otherwife  with  refpeft  to  immoveables,  which  re- 
turn to  the  Sovereign  in  whole  country  they  are  fitu- 
ated,  by  virtue  of  his  r^ht  to  all  the  vacant  fubjedJs 
there,  (jure  bonorum  vacantium,) 

§5. 
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§  5- 
When  the  exchequer  renounces  the  inheritance, 

which  it  has  a  right  to  do,  a  curator  or  truftee  for 

the  cffeds  of  the  inheritance  Ihall  be  appointed  to 

cite  the  creditors,  and  pay  the  debts'. 

If  one  poflefs  fairly  (bona  fide)  and  on  a  juft  title, 
for  ten,  twenty,  or  thirty  years,  fuch  vacant  fuccef- 
iions,  he  cannot  however  objeA  to  the  exchequer, 
neither  ufucapion  nor  prefcription,  bccaufe  that  fort  of 
fuccefQons  can  only  be  prefcribed  by  the  poflfeilion  of 
forty  years  requifite  for  the  prefcription  of  other  va- 
cant efieds,  and  of  royalties. 

The  illegitimate  children  come  in  c6mpctition  with 
the  exchequer  for  the  fixth  of  the  cffefts.  See  above, 
title  m.  §  5,  and  1 6. 

S  8; 

Let  us  add,  in  fine,  that  as  we  are  eftablifhing  one 
common  law  in  all  our  dominions,  it  cannot  eafily: 
happen  that  the  ftatutes  {hould  be  in  oppofition,  and  ' 
g^vc  occafion  to  collufions :  ncverthclefs,  if,  contrary 
to  our  expectation,  the  thing  fhould  happen,  our  will 
is,  that,  without  regard  to  the  place  where  the  dcfunft 
may  have  diedj  the  laws  received  in  the  place  of  his 
refidence,  (jura  domicilii) y  fhould  be  followed  with  re-r 
fpe^a  to  the  moveable  effefts  which  he  leaves ;  and 
with  refpedl  to  immoveables,  the  ftatutes  of  the  places 
where  they  are  fituated,  (fiatuta  rnfita,) 

The  domicil  or  refidence  is  reckoned  to  be  fettled 
{fro  cofffiiit^)  in. the  place  where  one  refides,  even, 
though  he  fhould  remain  there  only  on  account  of  an 
employment  which  he  has  ^  for  example,  a  commander 
in  chief  has  his  doniicil  or  refidence  in, the  fortrefs 
lender  his  command.    When  a  man  has  his  domicil 

D  d  2  iu 
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in  two  places,  the  Uws  received  in  the  place  where  \m 
died  ihall  be  obferved,  which  fliaU  alfo  be  fbUewed. 

When  a  man  has  no  domicil,  or  Im  «ot  refide^ 
cooftantly  in  one  and  the  lame  place,  a»  hajqpens  tqf 
futh  as  sur  in  the  army,  ^nd  who  arc  fircquendy  ca)l^ 
to  change  their  g^rrifon,  the  laws  received  in  the  pUu:e 
where  he  died  are  to  be  obferved^ 
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SutfeSf  of  the  fiventb  hook. 

Si- 

WE  have  (hown  in  the  preceding  book  how  « 
real  right  is  acqviirai  by  means  of  fucceC* 
flons  conveyed  without  will,  and  on  that 
occafion  we  have  determined  that  fuch  ^  acquifitioti 
is  founded  on  reafon  and  equity. 

We  (hall  ihow  in  this  feventh  bool;  how  %  real 
right  is  acquired  by  fuccei&ons  conveyed  by  will,  % 
method  of  acquiring  which  has.  its  qrigin  in  the  civft 
laws, 

$2, 

We  (hall  treat  In  title  II.  of  wills  m  general^ 

^     §3- 

Tn  ritle  ITT.  {hall  be  ihown  what  are  die  felemnittef 

or  exterior  formalities  requifite  in  the  compofidon  of 
a  will. 

54. 
Ta  title  IV.  we  fhall  treat  of  the  fokmnities  of  in- 
tenor  formalities  of  wills,  namely,  of  the  appointing 

an 
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«n  heir,  and  in  particular  of  that  which  concerns 

In  citk  V^  of  diiinhexiting  of  children  and  |iarcDCs« 

$  6. 
In  dde  VT«  of  the  complaint  of  uhdutifulnefs,  (if 
querela  tjuffficiv/S  ieftamenti)^  and  of  the  legttim. 

In  title  VH.  of  fub^tutipn  both  tulgar  and  pupiU 
)ary,  {de  fubjtitutume  tarn  vul^ati  ^am  pupiliari.) 

1n  tide  Vni.  of  an  inheritance  of  a  feofftnfcnt  in 
truft,  {4^  JUacommiJfaria  berediMe.) 

Sp- 
in dtk  DC.  of  the  reoprocal  will  of  a  huiband  and 

viff. 
In  dtle  X.  of  convendonal  fuccefllons, 

S". 

In  title  XI«  of  pnyileged  wills^  namely,  i,)  Of  the 
military  wiUi  aO  O^  ^^  ^^  ^  ^  father  among  his 
children  1  w4%  3.)  Of  a  will  made  in  time  of  pefti* 
lence.    . 

In  dtle  Xn,  of  codicils,  (de  codicil^  et  claufuU  codi- 
cillari)^  which  are  abolifhed  unlefs  they  be  made  judi* 
cially^ 

In  ride  Xm.  of  the  conditions  which  teftators  havo 
liberty  to  i^fert  in  their  teftamentary  fettlements,  (de 
e6n£ti0dkm  infiitutitmm.) 

S14. 
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S  14-      . 
In  title  XIV.  of  the  formalities  requifite  at  the 

opening  of  wills,  {tefiantenta  quemadmodum  aperiantur.) 

§15- 
In  title  XV.  of  the  entering  on  an  inheritance,  and 

the  ways  of  lofmg  a  fucceilion ;  alfo  of  the  right  of 

deliberating  {de  jure  deUberands)y  and  of  the  benefit  of 

an  inventory,  (JUs  beneficio  iwoentarii.) 

•  •  • 

In  title  XVI.  of  the  collation  or  communication  of 
effeds,  {de  coUatiene  et  dotU  coUatUme.) 

5  17- 
In  title  XVII.  of  the  caufes  which  may  annul  a  lafi: 

will. 

$  i8. 

In  title  XVIII.  of  the  adion  which  heirs  without 

will)  as  well  as  teftamentary  heirs,  have  againft  fuch 

as  difpute  with  them,  or  retain  the  fucceffion }  this 

a£bion  is  called  petitio  bereditaiis. 

§19. 
In  fine,  title  XIX.  treats  of  the  adion  famlis  erci^ 
fcund^j  which  takes  place  when  the  fiicceilion  itfelf 
is  not  difputed,  but  the  queftion  is  about  the  divifion 
of  dl  the  fucceffion,  or  only  of  a  fubjedt  making  a 
part  of  it. 
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Of  Ufiamenis  or  fettkments  of  lafi  will  in  general. 

Si. 

ATeftament  or  laft  will  is  a  free  fetdement,  plain 
and  iblemn,  by  which  the  perfon  who  makes 
the  teftament  declares  his  will  concerning  every  thing 
he  wants  to  be  done  after  his  death. 

A  teftament  differs  from  a  codicil,  which  contains 
alfo  fetdements  in  profpedt  of  death,  in  this,  that  the 
codicil  is  not  an  univerfal  fettlement  or  difpofition, 
and  one  cannot  appoint  an  heir  in*it. 

§  2.  , 
According  to  the  law  of  nature,  fuch  a  fettlement 
could  operate  no  obligation,  becaufe  a  will  acquires, 
force  and  value  only  after  the  teftator's  death,  and  at 
a  time  when  no  longer  exifting  he  has  no  right  to 
difpofe  of  his  effefts,  fo  that  the  heir  could  no  longer 
accept  any  thing  from  him  j  and  for  this  very  reafon, 
that  fuch  a  fettlement  operates  no  obligation,  it  re- 
iults,  that  the  teftator,  as  long  as  he  is  alive,  has  a 
right  to  revoke  and  alter  as  he  thinks  proper  his  te<^ 
ftamentary  fetdements. 

All  will^  are  either  (blemn  or  privileged.  Solemn 
wills  are  fuch  as,  in  order  to  their  validity,  require 
certsun  folemnities  or  eifential  forms  ;  and  privileged 
wills  fuch  where  all  thofe  folemnities  are  not  necef&ri- 
ly  to  be  ufed. 

Among  privileged  wills  are  reckoned,  i.)  Wills 
of  fathers  among  their  children;  2.)  Wills ^ of  fol* 
diers;  and,  3.)  Wills  made  in  time  of  peftilence. 

We 
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To  make  a  fblemn  will  valid,  it  is  requifite, 
L  That  the  teftaxor  have  a  rig^t  and  power  to  txukft 
a  will ; 
'  JI.  That  he  do  it  freely,  and  without  any  conftraint  i 

III.  That  he  do  it  judicidly ; 

IV.  That  oeitain  formalities  or  forma  be  obict'' 
ved« 

It  is  requifite,  in  the  firft  place,  that  a  perfon  whi> 
«bipoibrot  his  efieds  by*  will,  have  a  right  to  m^e 
a  wilL 

The  power  of  making  a  will  i$  among  the  t}an«* 
permitted,  (jeftamenti  faaio  tjt  e  genen  permijfonm) '^ 
that  is  to  fay,  that  every  man  has  a  right  to  difpofe 
of  all  his  effc&i  by  a  tcftamentary  deed  $  fb  that  one 
cannot  be  deprived  of  that  power  or  liberty,  not  even 
by  an  agreement 

Which  being  fuppoied,  the  following  (teribns  liavtt 
fllfo  a  risht  to  make  a  will ;  namely, 

I.  Minors  under  age,  both  boy  a  of  fixteen,  and 
girls  of  fourteen.  It  is  not  even  neceiTary  that  tho 
curator  confent  to  it,  and  his  c^pofition  or  proteft 
would  be  ineffeAual. 

Moreover,  that  minors  under  age  may  make  their 
will,  boysmuft  have  completed  the  wry  laft  day  of 
their  fixteenth  year,  and  girls  of  their  fourteenth. 

n.  Jews ;  as  alfo, 

III.  Children  who  arc  under  the  paternal  power* 
when  they  are  of  the  age  mentioned  in  N4  i.  and 
when  they  difpofe  of  then'  camp,  fuppofed  carnp^ 
and  extraordinary  adventitious  peculiars. 

As  to  the  adventitious  and  ordinary  peculiar,  thef 

cannot 
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tannot  difpofe  of  it  by  will,  except  as  to  the  proper- 
ty ;  for,  with  Tcfpeft  to  the  incomes  and  ufufru^.^ 
they  can  leave  them  by  will,  only  with  confent  of  theii' 
father. 

IV.  Prifoners,  and  fuch  as  have  been  given  as 
hoftages,  who  have  a  right  to  make  their  will  while 
they  are  in  prifon,  or  are  hoftages. 

V.  Foreigners,  who  die  in  our  dominions,  and 
who  may  dh'pofe  of  the  eflFccls  which  tKey  have  brought 
With  them,  unlefs  in  the  place  of  the  ftrariger*s  domi- 
cil  fucceffions  fall  to  the  exchequer ;  in  which  cafe 
the  right  of  reprifals  would  take  place,  (jure  retor- 

Jtonis.) 

VI.  Such  as  are  condemned  to  death  for  any  crime, 
unlefs  the  crime  import  confifcation  of  goods ;  in 
which  cafe  the  fuccelTion  belongs  to  the  exchequer. 

VII.  Simple  perfons  of  weak  underftariding,  who 
cannot  be  hindered  from  difpofing  of  their  effcs^ts,  pro- 
vided they  underttand  what  a  tettamcntary  difpofition 
means.     Bat^  to  be  certified  of  this,  our  pleafure  is, 

I.)  That  they  can  never  make  a  will  but  judi- 
cially. 

2.)  I^hat  the  judge's  affeflbrs  call  one  or  two  phy- 

ficians, 

3.)  Who  ftiall  put  to  them  fome  rational  queftions, 
to  enable  him  tp  judge  of  their  difcernmenr, 

4.)  And  (hail  interrogate  them  in  particular  to 
know  whether  they  underftand  what  a  will  is  ;  alfo, 

5.)  If  the  thought  came  of  themfelves  to  make  a 
wiU ; 

6.)  Or  if  it  were  fuggefted  to  them  and  by  whom ; 

alfo, 

7.)  If  they  wei'e  told  what  perfon  they  ought  to  ap- 
point their  heir. 

The  judge  Ihall  draw  up  a  ftate  of  all  the  que- 
ilions,  as  well  as  of  the  aniwers,  exadly  as  they  were 

Vol*  IL  E  c  made 
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made  by  the  ccftator,    repeating   his    own    propci^ 
words,  the  whole  under  pain  of  nullity  of  the  will. 

§8. 
There  are  fome  perfons  incapable  of  making  a  will 
either  by  nature  or  by  the  laws. 

§9- 
Thofe  whom  nature  renders  incapable  of  difpofin^ 

of  their  eiFeds  by  will,  are  fuch  as  have  not  the  ule 

of  their  reafon,  or  who  are  not  entirely  in  their  right 

fenfcs;  namely, 

I.  Furious  and  fatuous  perfons,  who  cannot  make 
a  will,  even  though  their  curators  fliould  conient 
to  it. 

They  may,  however,  .make  a  will  in  the  intervals^ 
when  they  are  in  their  right  fenfes,  if  they  have  uiv- 
derftanding  fufficient  of  fuch  fettlements. 

But  it  belongs  to  the  heir  appointed,  to  prove  that 
the  teftator  had  his  full  fenfes  and  realoQ  at  the  in*- 
ilant  that  he  made  his  'will.  To  make  this  proof, 
the  judge  muft  interpofe^  and  ufe  2^1  the  precautions 
prefcribed  in  fedion  7.  for  the  validity  of  the  will  of 
fuch  whofe  underftanding  is  weak. 

A  will  made  before  a  man  has  loft  his  fenfes,  and 
completed  in  the  prefcribed  forms^  would  remain  va- 
lid, as  well  after  as  before  that  event,  even  though 
the  teftator,  in  a  furious  fit,  (hould  declare  it  invalid, 
or  Ihould  tear  it,  i£c. 

II.  Perfons  in  nonage,  who  cannot  make  a  will, even 
though  their  guardian  (hould  interpofe  his  authority. 

IIL  A  perfon  who  is  born  deaf  and  dumb,  who  can- 
not make  a  will,  even  though  he  had  obtained  the 
fovercign*s  permiffion. 

But,  a)  When  a  man,  after  having  attained  the  age 
of  puberty,  becomes  deaf  and  dunfib  by^an  accident^ 
a  diftin£tion  muft  be  made,  if  he  can  write  or  not. 

In  the  firft  cafe,  he  may  make  a  will  in  writing, 

bu& 
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but  he  muft  himfclf  "prefcnt  his  ^ill  in  courts  and 
£gn  it  with  his  own  hand ;  he  Ihali  alfo  give  in  with 
it  a  (hort  requeft  or  petition. 

In  the  fecond  cafe,  he  cannot  make  a  will,  not  be- 
ing able  to  declare  his  intention  neither  hf  writing 
nor  by  words ;  and  even  though  fuch  as  are  accuftom- 
ed  to  converfe  with  him  by  figns  would  cxpl^n  his 
thoughts,   no  regard  is  to  be  had  to  it. 

There  is  no  doubt,  moreover,  but  if  he  had  made 
a  valid  will  before  becoming  deaf  and  dumb,  that 
will  would  have  been,  after  that  accident,  as  valid  as 
it  was  before. 

b)  A  man  who  is  born  deaf,  without  being  dumb, 
cannot  make  a  will,  becaufe,  being  deprived  of  his 
hearing,  it  was  not  poffible  that  he  c^uld  underftand 
bufmefs. 

It  would  be  a  quite  different  thing,  if,  by  an  ac- 
cident, he  had  loft  his  hearing  after  fourteen  years  of 
age,  and  if  he  declared  his  1^  will  by  writing,  or  in 
words. 

c)  A  man  who  is  bom  dumb,  without  being  deaf, 
or  who,  by  an  accident,  lofes  the  ule  oi  fpeech,  if 
he  have  learned  to  write,  may  make  a  will  in  writinj^, 
as  is  faid  above  in  letter  a. 

One  is  alfo  reckoned  dumb  who  cannot  articulate 
the  words  diftindly  enough,  to  make  himfelf  under- 
ftood  by  the  judge. 

It  follows  evidently  from  what  is  faid,  that,  d)  No- 
'    body  can  make  a  will  by  figns. 

IV.  Neither  are  luch  who  are  very  drunk  in  a  con- 
dition to  make  a  will,  becaufe  their  underftanding  is 
not  entirely  free.  They  ought  to  blame  themfeives 
for  having  chofen  their  time  fo  ill  for  a  work  of  fuch 
importance  \  and  the  judge  ought,  in  fuch  a  cafe, 
to  refer  thcfm  to  another  time,  for  making  their  tefta- 
meritary  fettlement. 

V-  A  perfon,  in  the  laft  extremity,  or  agony,  yet 

E  e  2 
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is  no  longer  in  a  condition  to  explain  his  intention  in 
^  diftind  manner,  ought  not  to  be  allowed  to  make  a 
will.  But,  as  it  belongs  principally  to  the  judges  to 
determine  that  point,  and  confcientioufly  to  examine 
whether  the  perfon  who  wants  to  make  his  will  be  in 
I'uch  a  lituation,  they  (hall  carefully  obfervc  what  is 
prefcribed  above,  in  fedlion  7.  and  fhall  have  always, 
on  thofe  occafions,  their  oath  and  their  duty  before 
their  eyes. 

When  the  judges  fhall  not  think  convenient  to  re- 
ceive teftaroentary  fettlements  of  perfons  who  are  ex- 
tremely weak,  and  whom  they  cannot  pcrfeftly  under- 
ftand,  they  cannot  be  made  anfwerable  for  it,  becau/e 
the  teftator  ought  to  blame  hirnfelf  for  having  defer- 
red till  extremity. 

§  10. 

The  civil  laws  declare  incapable  of  making  a  will, 

I.  Prodigals  or  fquanderers,  (prodigos\  who,  by  de- 
cree of  the  judge,  have  been  interdicted,  and  confc- 
quently  deprived  of  the  adminiftration  of  their  effefts, 
who  cannot  make  a  will,  even  though  they  Ihould  do 
it  in  a  rational  manner. 

But,  if  a  prodigal  had  ma^lc  a  valid  will  before  be- 
ing interdicted,  that  will  would  be  valid  after  inter- 
didion  as  well  as  before-  Neither  is  there  any  doubt 
but  he  would  have  a  right  to  make  a  will  afterward, 
if  the  interdict  came  to  be  taken  off. 
.  II.  Such  as  have  committed  a  crime  inferrina  con- 
fifcation  of  goods  \  for  example,  the  crime  of  high 
treafon,  {crimen  perduellionis)  \  in  which  cafe  a  will,^ 
made  even  before  the  crime  was  committed,  would  fc>e 
invalid.     See  above,  §  7.  «.  6. 

The  fame  would  be  the  cafe  with  refpeft  to  the 
wills  of  fuch  whom  the  reproaches  of  their  own  con- 
fcience,  on  account  of  fuch  a  crime^  fhall  indyce  ta 
take  away  their  own  life. 

}ll,  Ecckfiaftiqs  ^nd  religious,  or  monaftics,  who, 

according 
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According  to  the  ftatutcs  of  their  order,  acquire  every 
thing  to  their  chapters  or  convents.  Butif  thefe  eccle- 
fiaftics  make  any  acquifitions  by  preaching,  by  teach- 
ing»  W  %iJ^g  inafs,  &c.  they  may  difpofe  of  them  by 
wiTl. 

And  that  fuch  as  enter  into  religious  orders  may 
not  deprive  their  natural  heirs  of  their  effefts,  and  to 
hinder  their  fucceflions  from  falling  into  mortmain, 
{ad  manui  ff^ortuas)^  we  have  ordained,  once  for  all, 
that  no  religious  can  give  to  his  order  more  than  500 
rix-doUars.  For  this  purpofe  all  that  fuch  a  religious 
pofleflcs  beyond  that  fum,  or  which  he  fliall  acquire 
afterward  by  fucceflions,  ihall  be  put  into  a  capital 
£im,  and  delivered  to  his  heirs  without  will,  they 
giving  fccurity,  on  their  part,  that  they  will  pay  him, 
during  life,  the  intcrcft  at  five^^  cent. 

We  have  alfo  enafted,  and  ordained  in  general, 
with  relpeft  to  other  ecclefiaftics,  who  do  not  acquire 
to  their  communities  or  chapters^  and  who  referve 
the  liberty  of  difpofing  of  all  their  effefts  by  will, 
that  none  of  thole  who  enter  into  a  chapter  or  ccclc- 
(iaftic  community,  can  leave  to  it  by  legacy  above 
the  fum  of  500  rix-dollars,  nor  give  to  it  any  greater 
fum  by  a  deed  taking  place  during  his  life ;  if  the 
chapters  or  ecclefiaftical  communities  receive  more^ 
under  any  pretext  whatfoever,  they  (hall  reftore  ail 
that  they  have  received  to  the  heirs  without  will,  and 
ihall  pay  the  double  to  the  exchequer. 

Tliis  Ihall  likewife  be  obferved  with  refpeA  to 
churches  and  communities  for  pious  ufcs,  of  what  re- 
ligion focver  they  be. 

IV.  Apoftates,  who  from  Chriftianity  go  over  to 

Paganifm  or  Judaifm.     We,  by  no  means,    reckon 

apoftates    fuch   as   from  the  Protcftanr  religion  go 

over  to  the  Roman-Catholic  religion,   nor  fuch  as 

from  Roman  Catholics  turn  Proteftants,   who  have 

^  right  to  difpofe  of  their  efFed?  by  will. 

V.  Heretics, 
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y.  Heretics,  who  do  not  profefs  any  of  the  three 
r^ligjons  tolerated  in  the  empire,  or  whom  none  of 
thofe  three  communions  will  acknowledge  for  mem- 
bers of  their  church. 

VI.  Such  as,  by  way  of  punifhment  (in  pc^nam)^  arc 
deprived  of  the  liberty  of  making  a  will ;  for  example, 

I.)  Such  as  have  been  condemned  for  intending,^ 
by  public  and  defamatory  writings,  to  take  away  any 
one's  honour  and  reputation. 

2.)  Such  as  have  poifoned  any  one,  or  attempted 
to  take  away  his  life  by  poifon. 

3.)  Such  as  have  committed  inceil,  or, 

4.)  The  crime  of  fodomy. 

Sit. 

L  When  a  ma^n,  incapable  of  making  ^  will,  never- 
thelefs  makes  one,  that  will  is  null,  even  though  it 
were  made  for  a  pious  ufe,  and  even  the  legacies  in 
it  are  invalid. 

11.  It  is  requifite,  in  the  fecond  place,  for  the  va- 
lidity of  a  will,  that  the  teftator  have  declared  his 
inclination  freely,  and  without  being  induced  to  it 
from  fear  of  any  violence,  or  from  wicked  and  unlaw- 
ful fuggeftions. 

N.  I.  All  fear  is  not  reckoned  a  violence,  but  we 
only  reckon  fuch  the  fear  which  afFefts  a  man  of  cou- 
rage (virum  cordatum)^  threatened  with  ftrokes,  im- 
prifonment,  or  any  other  ill  treatment  hard  to  be  en- 
dured. 

N.2.  It  is  fuppofed  that  a  wife  has  not  made 
her  will  freely,  when,  having  been  abufed  by  her 
hufband  during  her  marriage,  ftie  has  neverthelefs 
difpofed,  in  his  favour  ,  of  all  her  fucceffion,  or  of 
a  great  part  of  it,  to  the  prejudice  of  her  own  rela- 
tions ;  which  would  be  prefumable,  efpecially  if  Ihe. 
had  made  this  will  in  her  laft  ficknels. 

But 
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But  wc  cannot  reckon  as  fraudulent  fusgcilions 
the  good  behaviour  of  a  hufband  to  his  wife,  nor  the 
carelles  which  determine  her  to  make  a  will  in  hia 
favour. 

N.  $.  It  cannot  be  reckoned  as  a  free  will  of  a  te- 
ftator  which  is  fuggefted  to  him  by  the  judge  (  for 
example^  ifajudgeaika  teftatpr,  whether  he  does 
not  intend  to  make  Csdus  his  heir,  or  whether  he  does 
not  intend  to  leave  him  1 00  rix-dollars  in  legacy. 

But  a  will  ihall  not  be  reckoned  fuggefted,  when 
the  tcftator  having  named  his  heir  or  legatee,  the 
members  of  court,  who  I'eceive  his  fettlement,  fhall 
make  him  repeat  it,  as  not  having  well  heard  the 
hame  of  his  heir,  oY  the  quantum  of  the  fum  left  in 
legacy.  The  fame  (hall  be  the  cafe  when  the  mem- 
bers of  the  court  (hall  be  fatisfied  with  aflcing  him  in 
genersd,  whether  he  does  not  intend  to  leave  fomething 
to  his  relations^   or  to  his  fervant. 

N.  4.  A  will  not  freely  made,  and  which  owes  its 
exiftence  to  fraud,  to  fear,  or  to  any  violence,  is  null 
in  law,  and  neither  pious  ufes  not  legatees  can  receive 
ahy  thing  by  virtue  of  fuch  a  will. 

A  perfon  who  (hall  oblige  a  teftator  by  wicked  fug*» 
geftions,  or  by  any  violence,  to  make  a  will,  (hall  be 
criminally  profecuted. 

N.  5.  A  man  who  (hall  borrow  another's  name,  and 
who  ihall  make  a  will  under  that  name,  (hall  be  con- 
demned to  the  wheelbarrow  for  the  reft  of  his  life. 

N,  6.  A  perfon  who  has  fuggcfted  to  a  teftator  the 
ietdements  which  he  has  made  in  favour  of  his  heir 
or  legatee,  (ball  be  bound  to  pay  out  of  his  own  pros- 
per eflfcAs,  to  both,  what  they  (hall  have  to  claim 
by  virtue  of  the  (juggefted  will  -,  but  the  will  itfclf 
.  cannot  fubfift. 

S  13* 

III.  We  require,  ip  the  third  place,  in  order  to  the 

validity 


424      Part  tt.    Book  VII.    Title  II. 

validity  of  a  folemn  will,  that  it  be  made  judicially^ 
or  prcfented  in  court.  For,  on  account  of  the  rca- 
ibns  alleged  in  the  introduction  to  thiS'  fecond  part, 
we  have  entirely  abolifhed,  by  thefc  prcfents,  all  pri- 
vate wills,  which,  till  this  time,  were  made  before 
fevcn  witnefles,  moftly  by  ignorant  notaries,  or  by 
minifters,  by  procurators,  and  by  vagabonds  unfkil- 
Icd  in  the  law. 

§  14. 

It  is  not  neceffary  that  the  will  be  made  before  the 
teftator*s  ordinary  judge  :  all  judges,  who  have  a  vo- 
luntary jurifdidion,  (yoluntariam  JurifdiSionem)j  having 
a  right  to  receive  teftamentary  fettlements  from  any 
perfon  whatever. 

Sis- 
There  muft  be  three  members  of  courts  at  leafty 

prefent  at  the  making  or  prelenting  of  wills. 

§  16. 
In  places  where  there  are  regencies,   our  will  is, 
that  two  counfellors  be  pl^fent  at  this  a£b,  with  the 
protonotary,  or  fecretary. 

*      §  17- 
And,  in  great  towns,  two  members  of  the  magi- 

ftracy,  who  underftand  law,  (hall  be  prefent  at  this 

aft,    together  with  the  fecretary,  recorder,  or  clerk. 

§  18. 
With  regard  to  little  towns,  where  there  are  none 
but  the  burgomafter  who  underftand  law,  they  ftiall 
admit  to  this  aft  a  fenator  of  learning,  if  there  be 
any,  together  with  the  fecretary  of  the  town,  or  the 
recorder.  But  if  the  burgomafter  do  not  underftand 
the  law,  and  there  be  no  judge  thereabouts,  the  bur- 
gomafter ftiall  admit  a  notary  jointly  with  the  fecre- 
tary of  the  town- 

§19- 
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S  19. 
In  bailiages  die  juftice  (jufticiarius)  fhall  proceed, 

with  the  b^lie^  to  the  makiag  or  receiving  the  wills 
of  peaiaats-,  and  other  perfons  who  live  in  the  coun- 
try, calling  to  them  a  notary,  or,  if  there  be  none 
in  the  neighbourhood,  the  paftor,  with  the  mayor  or 
aflieriflr*. 

I  20* 

In  places  under  the  jurifdidtion  of  the  nobility,  the 
juftice,  (who  ought  to  perform  all  the  funi^ions  of  a 
judge,  when  the  lord  does  not  underftand  the  law), 
or  the  lord  himfelf,  (hall  proceed  to  this' aft,  with  the 
affifflance  of  a  notary^  with  the  paftor  or  mayor  of  the 
village. 

§21. 

In  lUniverlities,  two  profeffors  of  law  ihould  be 
named  to  proceed  to  this  adt  jointly,  with  the  fyndic 
or  iecretary  of  the  towni 

§  22. 
All  other  wills  which  (hall  not  be  made  judicially, 
and  confequently  are  but  private  wills,  fhall  be  null 
in  law,  even  though  they  (hall  be  written  entirely 
with  the  teftator*s  own  hand,  becaufe  private  wills 
arc  not  made  with  all  the  precautions  contained  in 
title  III.  which  we  have  judged  neceflary  for  obvia- 
ting all  kinds  of  frauds.  It  may  be  alleged  againft 
this  regulation,  that  it  is  not  eafy,  in  preifing  cafes, 
or  in  the  country,  to  aflcmblc  fuch  a  court  •,  fo  that,' 
by  the  cftablilhment  of  fuch  a  regulation,  fcveral 
perfbns  are  indireftly  deprived  of  the  power  of  making 
a  will,  which  does  not  appear  equitable.  But  we 
fliall  not  fuffer  ourfelves  to  be  dazzled  by  this  diffi- 
culty, if  we  confidcr, 

*  It  is  not  improper  here  to  obfenre,  that  the  French  names  of 
officers  and .  magi0:rates»  when  tranflated,  do  not  always  apply 
to  perfons  in  like  ofEce  with  us.  This  will  appear  by  conihlting 
tlie  words  /beriff  in  Johnfon's  Dictionary,  and  icin/in  in  Chambaud. 

Vol.  a  Ff  a)  That 
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a)  That,  in  a  preffing  cafe,  it  is  equally,  -and  even 
more  difficult,  to  affemble  feven  witneflcs,  as  is  requi- 
fite  by  the  common  law,  even  for  the  wills  of  pealants. 

b)  That  the  teftator  ought  to  blame  himfelf  for 
not  thinking  of  making  his  will  at  a  proper  time, 
while  he  enjoyed  good  health,  and  for  having  delayed 
it  till  his  laft  extremity. 

c)  That,  to  avoid  prefumptions  of  fraud,  fugge- 
ftions,  and  collufions,  &c.  the  public  intereft  requires 
that  wills  be  made  or  received  by  public  perfons,  and 
knowing  in  the  law,  rather  thin  by  ignorant  notaries, 
or  by  interefted  or  pafFonate  minifters,  or  by  vaga- 
bonds, who,  by  the  confiifed  and  injudicious  deeds 
which  they  draw  up,  engage  heirs  in  a  multiplicity  of 
law-fuits. 

d)  Neither  can  this  regulation  be  efteemed  con- 
trary to  equity,  if  it  be  confidered,  that,  when  a  man 
dies  inteftate,  his  efFedls  fall  among  fuch  as  the  laws 
of  nature  and  family-right  (Jus  familia)  call  to  the 
fuccefllon. 

IV.  'For  the  validity  of  a  folemn  will,  it  is,  in  fine, 
requifite,  that  the  teftator  obfeive  the  folemnities 
prefcribed  in  the  following  title. 

§  24. 
Any  perfon  who  can  acquire  property,   may  alfo 
make  acquifitions  by  will,    unlefs  our  laws  declare 
him  incapable  of  it.     See  below,  title  IV. 

§  25. 
What  makes  the  objeA  of  a  teftamentary  fettle- 
ment  is  the  teftator's  whole  fucceffion,  which  com- 
prehends all  the  rijrhts  and  all  the  efFedts  of  the  dc- 
fundt :  whence  it  follows,  that  a  man  who  has  not  a 
peny,  and  who  leaves  only  debts,  may  neverthelefs 
make  a  will,  becaufe  he  may  have  other  rights  of 
which  he  has  power  to  difpofe  \  for  example,  he  has 
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a  right  to  regulate  what  concerns  the  guardianfhip  of 
his  children. 

5  26. 

W^ills,  moreover,  may  be  written  on  any  fort  of 
ftuff :  for  example,  on  paper,  on  parchment,  on  (ilk, 
fire. ;  and  even  though  there  were  fomething  written 
on  one  of  the  fides  of  the  paper,  the  will  would  not 
be  vitiated  thereby. 

iBut  it  is  requifite,  on  pain  of  a  fine  of  ten  rix-dol- 
lars,  that  the  will  be  on  a  ftieet  of  ftamped  paper,  or 
that  the  will  be  wrapped  in  a  flieet  of  ftamped  paper, 
or  elfe  that  it  be  noted,  that,  when  the  will  was  made, 
there  was  no  ftamped  paper  at  hand  -,  and,  in  this 
laft  cafe,  it  fhall  be  fufficient  to  pay  the  ftamp  at  the 
time  of  the  publication  of  the  will, 

§  27. 
There  may  be  feveral  original  cc|)ies  made  of  one 
:ind  the  fame  will,  which  ftiall  be  all  authentic. 
Wherefore,  if  one  happen  to  be  loft,  it  (hall  be  fuf- 
ficient to  produce  the  other,  which  fliall  bear  faith,  if 
it  have  other  requifite  conditions.  If  all  the  wills  were 
loft,  recourfc  muft  be  had  to  the  records  of  court, 
to  which  full  credit  is  to  be  given, 

S  28. 
Two  perfons  may  make  their  will  on  the  fame 
flieet ;  which  often  happens  between  hulband  and 
wife.  In  this  cafe  it  is  I'ufficient  to  ufe  the  folemni- 
ties  or  formalities  requifite  for  one  fin;;le  will,  when 
the.  two  wills  are  made  and  ended  all  together,  {uno 
contextu)^  without  interruption,  and  without  entering 
upon  other  affairs.     See  the  following  ^ti tie. 

§  29. 
The  teftator  is  allowed  to  fet  down  in  writing  his 
teflamentary  fettlemcnts  in  any  language  whatever, 
provided  he  do  not  ufe  hieroglyphical  cHaradlcrs.    He 

F  f  2   '  may 
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may  alfo  ufe  cipher^  to  mark  numbers ;  Imt^  whtA 
he  declares  his  lail  will  by  word  of  mouth  to  th^ 
judge,  he  muft  exprels  himfelf  in  a  language  which 
the  judge  underftands. 

We  fhall  treat  of  the  methods  of  annulling  or  in- 
validating a  will  in  tide  XVII, 


TITLE        III, 

Of  the  filemnifics  or  exterior  formalities  which  ought  to 
be  ohferued  in  the  fnakin^  up  a  judicial  will. 

WE  have  obferved  in  the  preceding  title  that  the 
laws  require  certain  folemnities  or  formalitiei 
in  order  to  the  validity  of  a  will. 

s  '•  .. 

Thefe  folemnities  or  formalities  are  either  exterior 
or  interior  (extrinfeca  vel  inSrinfeca).  The  firft  regard 
the  exterior  form  of  wills,  and  the  way  of  making 
them.  The  others  concern  the  teftamcntary  fettle- 
ments  themfelves,  and  require  that  children  be  not 
omitted,  but  that  they  be  ncceflarily,  and  by  name, 
appointed  heirs,  or  difinherited.  We  fhall  treat  of 
the  firft  in  this  title,  and  of  the  laft  in  the  title  foj^ 
lowing. 

As  a  judicial  will  may  be  made  in  two  ways  \  name- 
ly,, i.)  By  declaring  by  wordof  mouth  one's  teftamen- 
•tary  fettlemen^  before  a  judge,  or,  2.)  By  prefenQng 
in  court  a  will  mad^  in  private,  and  taken  dowain  wri- 
ting ;  every  perfon  Ihall  be  bound  to  obfcrve,  in  each  of 
thefe  two  ways  of  making  a  will,  fome  folemnities 
pr  particular  forms  which  arc  to  be  pointed  out  in 
%\ic  following  articles, 

ART. 
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ART.       L 


Qf  thefoUmmtits  or  exterior  forms  which  JbaU  he  ohferaed 
when  a  f erf  on  wants  to  make  hy  word  of  mouth  his  te^ 
fiamentarj  fittlements  before  a  judge ^ 

§3- 
"V^Hen  a  man  wains  to  make  his  wiM  judieiaUf  bjr 
word  of  mouthy 

I.)  He  lhall  give  the  jud^e  proper  waminf^,  and 
Ihall  acquaint  him  with  hb  intention  of  dechrkig  ta 
Urn  his  laft  will* 

2.)  The  court  fhall  be  compofed  of  three  perfona^ 
as  has  been  already  ordained  above,  who  fhall  boi 
brought  togeclKrr  for  this  deed^  and  fhaU  fuffer  na  o- 
ther  perfon  in  the  court-room, 

^)  The  fecretary  or  clerk  Ihall  mark  on  the  pro-- 
tocol  or  regifter  the  teftator's  name,  his  (urname,  his 
donncil  or  rciidence,  and  the  date  of  his  ^pearancc 
in  court. 

4.)  When  the  teftator  is  young,  the  judge  ihall  in-* 
£brm  himfelf  exai5tiy  of  his  age^  and  if  it  be  a  woman 
who  has  a  hufband,  or  a  minor  under  age^  or  a  per« 
fon  <^  a  wedL  onderftanding,  the  judge  muft  obferve 
the  precautions  prefcribed  above,  in  title  U.  §  7.  and 
10.  The  judge  ihall  examine  wkh  care  the  ftate  of 
a  perfon  who  is  weak  in  underfbndings  and  aik  in 
particular  of  thofe  who  want  to  make  a  wiU,  whether 
fear,  force,  or  any  criminal  or  dangero%]5  inducement 
have  any  fliare  in  the  icttlement  which  they  are  aboM 
to  make. 

5.)  The  iecrctary  or  clerk  fhall  keep  a  record  of  aU 

the  queftions  put  to  the  teftator,  and  of  his  anfwers, 

which  fliall  be  taken  down  in  writing  in  the  very  terms 

which  he  ihall  ufe« 

6.)  The 
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60  The  teftator  fhall  afterward  declare  plainly  and 
diftinAly  what  is  his  laft  will,  and  efpecially  who  is  to 
be  his  heir. 

If  he  do  not  explain  himfclf  diftinAly  enough,  the 
judge  may  put  to  him  the  neceflary  queftions  for  un- 
derilanding  his  intentions,  obfcrving  always  to  take 
down  in  writing  the  very  expreffions  which  the  tefta- 
tor fhall  ufe. 

7.)  When  the  protocol  or  record  is  ended,  it  (hall 
be  read  word  by  word  to  the  teftator,  and  at  every 
article  he  ftiall  be  aflced  whether  it  contain  his  laft 
will.  Moreover,  the  record  ought  alio  to  hear  that 
this  method  has  been  obfervcd. 

8.)  The  three  members  of  court  who  ftiall  receive 
the  teftator's  declaration,  ftiall  all  three  fign  the  re- 
cord. 

9.)  If  the  teftator  can  write,  he  ftiall  alfo  fign  the 
record,  or  ftiall  put  his  mark  to  it,  which  the  mem- 
bers of  court  ftiall  atteft  by  their  fubfcription  to  have 
been  put  there  by  the  teftator. 

When  the  teftator  is  not  in  a  condition  to  put  his 
mark  to  it,  the  fubfcription  of  the  members  of  court 
ftiall  be  fufticient. 

10.)  It  is  not  neceflary  that  the  fcals  or  cachet tes  of 
the  members  of  court  be  aflixed  to  it. 

II.)  The  deed  concerning  the  declaration  of  his 
laft  will  ought  not  to  be  interrupted  by  any  other 
deed  or  extraneous  affair,  but  ought  to  be  pafted  all 
together,  {uno  contextu.)     See  below. 

When  one  of  the  three  members  of  court  is  obliged 
to  retire  for  any  neceflity,  or  on  account  of  any  indif- 
pofition,  the  whole  deed  ftiall  be  fufpended  till  he  re- 
turn, or  till  another  member  of  court,  or  elfe  a  notary 
be  called. 

When  the  three  members  of  court  cannot  be  brought 
together  on  the  fame  day,  or  ftiall  feparate  without 
finiftiing  the  a£t,  the  teftator  ftiall  declare  the  next  day 

all 
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all  his  teftamcntary  fettlement,  and  (hall  make  a  new 
will,  which  alone  fhall  be  valid,  even  though  it  fliould 
contain  fetdements  different  from  thofe  which  he  had  * 
made  the  day  before. 

If  the  teftator  happen  to  die  in  the  time  that  he  is 
declaring  his  laft  will,  and  before  naming  his  heir,  the 
will  Ihall  be  invalid,  and  the  heir  at  law,  or  without 
wiU,  fhall  not  be  obliged  to  pay  the  legacies  which 
the  teftator  had  already  made  :  but  if  he  have  named 
his  heir,  the  will  fhall  be  valid  with  refped  to  all  that 
he  has  really  difpofed  of. 

12.)  The  ingrofTed  or  principal  copy  of  the  will 

Ihall  be  made  by  the  judge  upon  the  record  -,  and  if 

the  teftator  want  a  copy  of  it,  it  fhall  be  furnifhcd  to 

him  by  the  judge,  who,  moreover,  ought  always  to 

give  the  tefbitor  a  certificate,  from  whence  it  may  ap* 

pear  that  his  will  has  been  received  in  court. 

§  5- 
When  the  heirs  at  law,  or  without  will,  fhall  deny 

that  all  the  requifite  folemnities  have  been  obferved, 
they  fhill  not  be  heard  againft  the  tenor  of  the  re- 
cord, {contra  fidem  protocoli\  to  which  credit  is  to  be 
given,  even  though  one  of  the  members  of  court 
Ihould  offer  to  fwear  to  the  want  of  the  folemnities. 

Neither  fhall  the  members  of  Court  be  obliged  to 
Iwear  to  the  truth  of  the  record  or  protocol. 

§6. 
A  will  fhall  be  equally  valid,  whatever  order  one 
obferves  in  it  in  dtfpofing  of  his  effefts.     A  man 
may,  for  example,  begin  with  the  legacies,  and  end 
with  the  appointment  of  his  heir. 

§7- 
When  the  in^rofled  copy  of  the  will  fhall  happen 

to  be  lofl,  the  judicial  record  fhall  continue  to  bear 
full  fjuth,  (plenam  Jidem)^  1  even  though  all  the  mem- 
bers 
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has  of  die  court  who  have  received  the  will  ihoiili 
be  dead. 

5  8- 
The  members  of  the  court  ffaall  not  reveal  any 

aSmig  of  the  contents  of  the  fettlement^  either  diredly 

fH*  indircifUy,  on  pain  of  deprivation ;  and  our  will  is^ 

that  the  chief  judges  in  courts  of  judicature  ftrongly 

ncommend  fecrecy  to  ttieir  colleagues,  and  make  them 

fenfible  of  the  dangerous  confequences  of  their  indil^ 

cretion* 

S  9- 
As  it  may  happen  that  a  perfon  who  wants  to  makd 

his  will  may  be  hindered  by  ficknefs  or  feme  other 

cauie,  from  peribnally  appearing  in  court,  he  Ihall  be 

at  liberty,  i.)  To  require  the  judge  by  a  petition,  or 

if  the  cafe  be  extremely  prefling,  (fi  pericubm  eft  in 

tnora)^  by  a  ferVant,  or  other  perlbn,  to  come  to  his 

own  refidence,  there  to  receive  the  declaration  of  his 

laft  will. 

2.)  The  chief  judge  (hall  depute  in  this  cafe  three 
members,  as  mentioned  above,  to  receive  this  decla-^ 
ration. 

It  ihall  not  be  fufEcient  then  that  a  teftator,  of  hi* 
own  authority,  caufe  to  be  called  three  members  of  a 
court  of  judicature,  and  in  their  prefence  declare  hia 
laft  will.    . 

3.)  The  deputies  of  the  court  ought  to  have  the 
teftator  before  their  eyes,  that  they  may  know  him 
very  diftin6Uy  \  if  he  be  fick  and  in  bed^  arid  it  be- 
gin to  turn  dark  in  the  room,  they  fliall  caufe  li^ta 
to  be  brought,  draw,  if  it  be  neceflary,  the  bed-cur- 
tains, and  take,  in  a  word,  all  neceflfary  precaudont 
to  prevent  their  being  impofed  upon. 

4.)  Thefe  deputies  (hall  likewifc  exaikly  obferve 
all  the  precautions  ai)d  folemnities  prefcribed  ^ve, 
$  3«  ;i.  5*  and  following*   They  ihall  particularly  take 


Title  III.    Art.  II. 


255 


circ  to  put  out  of  the  room  the  wife,  the  children, 
and  the  iervants  of  the  tcftator. 


ART.      IL 

Of  the  fokmnities  or  exterior  forms  to  be  olferved  in  wills 

prefented  in  a  court  of  judicature. 


%  10, 
"l^T'Hcn  a  teftator  fliall  defirc  that  his  teftamcntary 
fettlements  be  not  known,  it  (hall  be  allowable 
for  him  to  prefent  in  court  his  will  made  up  and  fcal- 
cd  i  and  in  this  cafe  it  is  alfo  requifite,  that  at  leaft 
three  members  of  court  be  prefent  at  his  exhibit- 
ing it. 

2.)  The  judge  ought  to  interrogate  teftators  on  the 
circumftances  enumerated  above,  §  3.  «.  4.  and  draw 
tip  a  record  or  protocol  of  them. 

3.)  He  muft  efpecially  alk  the  teftator  whether  he 
have  appointed  an  heir  •,  and  if  he  have  not  done  fo, 
the  judge  (hall  not  receive  the  will,  but  Ihall  return 
it  to  the  teftator. 

4.)  The  judge  muft  alfo  inform  himfelf  from  the 
teftator,  whether  he  have  written  and  figned  the  will 
with  his  own  hand,  in  which  cafe  it  fiiall  not  be  nccef- 
iary  to  open  the  will,  and  to  read  it  to  him. 

5.)  But  if  the  teftator,  not  having  written  the  will, 
have  only  figned  it,  and  his  teftamcntary  fettlement 
have  not  been  read  to  him  before,  (on  which  he  fhall 
be  particularly  interrogated),  the  judge  fhall  open  it, 
and  read  it  to  him  article  by  article. 

6.)  In  both  cafes  the  judge  ftiall  put  a  cover  about 
it,  and  (hall  feal  it  with  the  leal  of  court. 

7.)  He  ftiall  alfo  mark  on  the  cover  befides  the  date 
of  prefenting  the  wifl,  and  the  teftator's  naijie,  th^t 
the  cover  inclofes  his  teftamcntary  fentlcmcnt. 

Vol.  n.  G  g  S.)  All 
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8.)  All  the  three  members  of  court  fhall  put  their 
fubfcriptions  below, 

9.)  And  fhall  give  the  teftator  a  certificate  that  bis 
will  is  received. 

§  II. 

A  will  muft  be  prefcnted  by  the  teftator  himfelf, 
and  fhall  not  be  received  from  his  truftee,  even 
though  the  truftee  have  fpecial  powers,  or  fhould 
produce  a  letter  or  petition  written  by  the  teftator ; 
confequently  our  will  is,  that  a  teftament  prefented  in 
court  by  any  other  than  by  the  teftator  himfelf  be  of 
no  avail. 

When  two  teftators  make  their  will  in  one  and  to- 
gether, they  muft  both  perfonally  prefent  it. 

§  12. 
As  it  often  happens  that  a  perfon  who  wants  to  pre- 
fent his  will  in  court  is  prevented  from  doing  fb  by 
ficknefs,  or  other  caufes,  it  fhall  be  allowable  for 
him  to  require  the  judge  to  come  to  his  own  houfe  to 
receive  the  will;  in  which  cafe,  neverthelcfs,  all  the 
forms  prefcribed  in  §10.  and  1 1 .  muft*  be  obferved. 

§  13- 
When  the  exterior  folcmnities  which  have  been 

prefcribed  in  the  preceding  articles  are  not  obferved, 
the  will  fhall  be  null,  even  with  refpedt  to  the  lega- 
cies, and  even  though  the  will  were  made  in  faVour 
of  a  community  for  pious  ufes,  or  of  a  fbvereign,  (Jn 
favor  em  fia  caufie  vel  prindpis, ) 

When  the  court  of  judicature  fhall  not  obferve  the 
prefcribed  folemnities,  and  the  omiffion  of  thefe  fo- 
lcmnities fhall  caufc  the  will  to  be  annulled,  the  mem- 
bers of  court  to  whom  any  fault  can  be  imputed 
fhall  be  made  anfwerable  for  it  in  folidum,  both  to  the 
heirs  named,  and  to  all  fuch  as  might  have  had  any 
thing  to  receive  in  virtue  of  the  will,  if  thefe  folem- 
nities 
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nities  had  been  obfcrvcd.  If  they  be  not  Iblvcnt,  they 
ihall  be  difmifled  from  their  office,  or  puniihed  in 
ibme  other  manner. 

In  fine,  to  avoid  all  fufpicion  of  corruption  or  col- 
lulion  with  fuch  as  are  interefted  in  the  teftator*s  fuc- 
ceflion,  we  difcharge  judges  to  exaft  any  thing  for 
perquifites  above  what  is  regulated  by  the  rate  of  the 
charges  of  courts :  any  one  who  fhall  take  more,  fup. 
pofing  even  he  had  not  demanded  it,  and  this  furplus 
has  been  offered  him  willingly,  ihall  be  obliged  to  re- 
ftore  the  quadruple  to  the  exchequer,  and  Ihall  be- 
fides  be  difmifled  from  his  employment. 


TITLE        IV.. 

m 

Of  the  itUmcr  folemnitie$  of  willsy  namely  y  of  the  nomi- 
nation  of  an  heir^  and,  in  partiqdarj  of  the  obligation 
to  nominate  and  appoint  for  heirs  children  and  parents. 

(De  inflitutione  heredum,  et  Jpeciatim  liber orum  et  pa- 

renium.) 

AFter  treating,  in  the  preceding  title,  of  the  exte- 
rior folemnitics  of  wills,  we  muft  proceed  to  the 
interior  folemnitics  effential  to  the  validity  of  a  will. 

Among  thefe  interior  folemnitics  are  reckoned, 
I.)  The  obligation  of  nominating  an  heir,  and  parti-- 
cularly  that  of  parents,  who  ought  neceflarily  and  by 
name  to  appoint  their  children  their  heirs ;  or,  2.)  Dis- 
inherit them.    We  fhall  treat  in  this  title  of  the  no- 

G  g  2  mination 


236  Part  fl.     Rook  VII. 

tnination  of  an  heir,  and  in  the  fdJowing  of  difrnKe^ 
riibn. 

The  nomination  and  appointment  of  an  heir  is  fo 
ellential  to  a  will,  that  it  cannot  fubfift  vrithout  it. 

The  appointment  of  an  heir  is  the  declaration  which 
the  teftator  makes,  that  fuch  an  one  whom  he  names 
(hall  be  his  heir  after  his  deceafe. 

§5.  . 

This  declaration  or  nomination  of  an  heir,  (iff/iiiU" 
tio  beredis)^  is  either  a  firft  nomination,  (prima\  when 
a  firft  heir  is  nominated;  or  a  fecond  nomination^ 
(fecunda)y  when  a  fecond  heir  is  named,  in  cafe  the 
firft  cannot  or  will  not  be  heir.  This  is  what  is  other- 
wife  called  a  fubftitutipn,  which  is  further  diftinguifh- 
cd  into  diredt  and  in  truft,  {in  dinEiam  et  fideicommijfa^ 
nam,) 

We  fhall  treat  of  the  firft  nomination  in  this  title, 
and  of  the  fecond  in  title  VII, 

The  nomination  of  an  heir  {inftituito  beredis\  is  ei- 
ther voluntary,  {voluntaria\  or  necelTary,  {neceJfariaJ) 
We  fhall  treat  of  the  firft  in  article  L  and  of  the  fe- 
cond in  article  II.  * 


A    R    T.      1/ 

Of  the  voluntary  nomination  of  an  beir^ 

.  (T^e  infiitutione  beredis  voluntaria.) 

« 

•.  §7- 
xrOluntary  nomination  of  an  heir  is  that  by  which 

.        the  teftator  names  and  appoints  as  his  heir,  ac- 
cording 
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cording  to  his  own  pleafure,  a  perfoa  to  whom  be 
wanes  to  leave  his  cfrcdls^ 

§  8. 
AU  mankind  in  general  may  be  appointed  heirs, 
and  there  is  no  exception  but  with  regard  to  fuch  as 
the  laws  exclude  from  fuccefiions. 

§9-.        .    . 
Thole  who  cannot  be  appointed  heirs  {a  teftamenti 

faSipne  pafffua  excluduntur)  are, 

I.)  Such  as  have  been  profcribed,  or  whofc  efFefts 
have  been  confifcated  for  any  crime. 

2.)  The  apollates  and  heretics,  mendoned  above, 
book  VL  title  III.  §  7.  and  book  VI L  title  II.  n.  4. 
and  5.  ' 

3.)  The  children  of  fuch  as  have  been  guilty  of 
high  treaibn;  our  will  is,  neverthelefs,  that  when  they 
leave  daughters,  a  portion  be  appointed  for  them  \ 

And  that  the  grandfons  of  perfons  guilty  of  high 
trealbn  may  be  appointed  heirs. 

4.)  Colleges  not  approved,  fuch  as  thofe  which  have  . 
.  not  obtained  a  privilege  for  their  eftablifliment,  and 
which  we  have  not  confirmed. 

5-)  Monks  who  have  no  property.  Wherefore  alfo 
whatever  is  left  them  in  legacy,  Ihall  not  bebng  to 
the  cloifters,  but  to  the  heirs  without  will.  See  above, 
book  VL  title  II.  §  10. 

6.)  Illegitimate  children,  who  ca/i  only  be  appoint. 
ed  fior  an  ounce,  or  for  a  twelfth  part  of  the  effeds, 
'  {in  uncia\  when  there  is  a  wife  or  lawful  children. 

But  when  there  is  no  wife  or  lawful  children,  a  fa-« 
thcr  may  leave  his  whole  fortune  to  his  illegitimate 
children. 

7.)  Children  procreated  in  adultery,  or  inceft;  that 
is  to  fay,  from  a  carnal  correfpondence  between  perfons 
related  within  the  forbidden  degrees ;  which  children 
cannot  even  be  appointed  heirs  for  an  ounce  •,  but 

they 
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of  hfir  falls,  and  the  legacies  and  other  fcttlementi 

fubfift. 

.  2.)  When  a  dififtherited  fi>n  raifes  an  aftion  againil: 
two  nominated  heirs,  and  gains  his  caufe  only  againft 
the  one ;  in  this  cafe  tlie  fon  fucc^eds  inteftate,  and 
tho  other  heir  fucceeds  by  virtue  of  the  will. 

3.)  When  a  tcftator  inftitutes  for  his  heir  on  the 
one  fide  one  of  his  own  brothers,  and  on  the  other  an 
infan^ous  pcrfon,  the  brothers  omitted  fucceed  inte- 
ftate to  the  (hare  of  the  infamous  perfon,  and  the 
brother  appointed  heir  fucceeds  by  virtue  of  the  will. 

4.)  When  a  father  who  has  feven  children  difinhe- 
rits  one  of  them,  and  appointing  the  other  fix  for  his 
heirs,  the  difinherited  child  gets  the  will  declared  uii- 
dutiftil ;  he  fucceeds  inteftate  to  the  fcventh  (hare  of 
the  fortune,  namely,  to  the  ftiarc  which  he  would 
have  had  if  the  father  had  died  without  making  a 
will,  and  the  other  children  fuccecd  to  their  father*^ 
fortune  by  virtue  of  his  will. 

§12. 

Thefc  different  limitations  which  the  Romans  have 
been  obliged  to  make  in  the  rule  induce  us  to  abo- 
lifli  the  rule  itfelf,  and  to  enadl,  as  a  conftant  and 
inviolable  law,  that  when  a  teftator  fliall  appoint  an 
heir  for  a  fliare  of  his  fortune,  for  example,-  for  the 
fixth,  or  three  fourths  of  his  effeds,  i^c,  {infexianle^ 
dodrante)^  and  not  fimply  for  a  certain  thing,  {in  re 
certa)^  the  will  and  nomination  of  heir  fhall  be  valid, 
fo  far  as  fliall  concern  that  fliare  of  the  inheritance, 
and  the  other  fliares  fiiall  return  to  the  heirs  inteftate. 

§13- 
But  if  one  be  appointed  heir  for  a  certain  thing,  (in 

re  certa)^  the  perfon  appointed  ftiall  be  reckoned  only 

a  legatary,  who  ought  to  be  fatisfied  with  the  thing 

allotted  to  him,  and  the  nomination  of  heirs  failing, 

the  i'ucceffion  fliall  devolve  to  the  heirs  inteft^e. 

N.i. 
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AT.  t.  When  a  tellator,  appointing  fcveral  heirs, 
ftiall  allot  neverthelefs  to  each  only  certain  things^ 
(inJHtuti  in  ft  certa)^  they  fliall  be  reckoned  legataries ; 
and  the  nomination  of  heir  being  null,  the  fucceffion 
fliall  fall  to  the  heirs  inteftate,  referving  the  legacies^ 
(fahns  kgatis).  Obferve,  that  the  debts  muft  be  4e- 
dudted  from  thefe  legacies. 

N.  2,  When  a  teftator  ftiall  appoint  one  perfon  for  a 
certain  portion  of  the  inheritance ;  and  another,  for  ex- 
ample, for  a  (ixth  of  the  fortune ;  the  firft  ftiall  only  b# 
reckoned  a  fimple  legatary,  and  the  other  tcftamentary 
heir,  but  only  for  the  fliare  to  which  he  was  appointed ; 
and  the  furplus  of  the  fucceflion  ftiall  return  to  the 
heirs  inteftate. 

N.  3.  When  the  teftator  ftiall  appoint  one  ifor 
a  certain  thing,  and  another  for  a  certain  fti&re  of 
the  fucceffion^  and  a  third  as  heir  purely  and  fimply, 
the  firft  fliall  be  reckoned  a  legatary,  the  fecond  heir 
for  the  portion  allotted  (fartiario)j  and  the  third  heir 
for  the  other  ftiares  of  the  inheritance. 

When  fcveral  heirs  are  appointed,  not  for  a  cer- 
tain thing,  but  for  a  certain  ftiare  of  the  fucceftion, 
a  threefold  diftJnftion  is  to  be  made.  Namely, 
J )  Where  thofe  portions  make  together  the  whole 
of  the  fucceflion  -,  2)  Where  thofe  portions  make 
more  than  the  fucceflion  ;  3)  Where  thofe  portions 
n^ake  lefs  than  the  whole. 

In  the  firft  cafe,  each  heir  ftiall  receive  what  is  al« 
lotted  to  him,  and  the  fucceflion  will  thereby  be  en- 
tirely divided. 

In  the  fecond  cafe,  ftiall  be  dedu£bed  from  each,  pro- 
portionally to  his  ftiare,  what  was  afligned  more  than 
the  whole  of.  the  fucceflion  •,  and, 

In  the  third  cafe,  the  heir?  inteftate  fliall  fucceed 
VoL.lL  Hh  to 
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to  the  (hare  of  the  fueceflion  of  which  the  telUtor 
has  not  diipofed. 

When  a  teftator  fhall  appoint  fome  of  his  heirs  for 
certain  fhares,  (in  certis  portiombus)y  and  fliail  name 
others  purely  and  fimply  his  heirs,  three  cafes  muft 
likewife  be  diftinguifhed,  and  examined :  a)  Wheth^ 
the  ihares  afligned  exceed  the  whole  of  the  fueceflion ; 
or,  b)  Whether  they  equal  the  whole  -,  or  c)  If  all  toge- 
ther do  not  make  up  the  whole. 

In  the  firfl  cafe,  the  fueceflion  (hall  be  divided  not 
into  twelve,  but  into  twenty-four  portions  ;  and  fuch 
as  have  been  appointed  for  certdn  portions  (hall  re- 
ceive of  thefe  twenty-four  portions  fuch  as  have  been 
allotted  for  them,  and  the  portions  which  (hall  rem^n 
fhall  fall  to  thofe  who  are  heirs  purely  and  fimplv. 

In  the  fecond  cafe,  the  fuccelTion  (hall  likewife  be 
divided  into  twenty-four  portions,  of  which  the  half 
fhdll  belong  to  thofe  who  have  been  appointed  for 
certain  (hares,  and  the  other  half  to  the  pure  and 
fimple  heirs  or  heirs  in  general. 

In  the  third  cafe,  thofe  to  whom  certain  (hares 
are  appointed  (hall  receive  thofe  appointed  to  them^ 
and  the  furplus  (hall  be  divided  among  fuch  as  are 
appointed  purely  and  fimply. 

'  §  16. 
In  order  to  give  the  necefTary  explanations  concerning 
the  (hares  of  the  fuccelfion  mentioned  in  the  preceding 
fedions,  it  muft  be  obferved,  that,  according  to  the 
laws,  an  inheritance  or  fucceCTion  is  divided  into  twelve 
parts,  which  are  all  comprehended  under  the  name 
of  asj  a  pound  weight,  and  are  called  ounces^  uncuey 
two  ounces  make  what  is  called  fextans ;  three,  qua^ 
drans ;  four,  triens ;  five,  quincunx ;  (ix,  fenUs  \  fcven, 
feptuwci  eight,  ^^j;  nine,  dodransy  ttu^  dextans\   ele- 

ven> 
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▼en,  deunx ;  and  twelve,  as ;  twice  the  as^  or  twenty- 
four  ounces,  dupondium ;  and  thrice  the  asy  or  thirty- 
fix  ounces,  tripondium,  &c. 

Obferve,  that,  if  a  teflator  affign  to  his  heirs  more 
than  twenty-four  (hares,  the  fucceflion  muft  be  di- 
vided into  three  as  \  that  is  to  fay,  thirty-fix  ounces, 
{tripondiim).  For  example,  a  teftator  affigns  fifteen 
fiiares  to  one  of  the  heirs,  and  fixteen  to  another,  ap- 
pointing a  third  purely  and  fimply,  without  deter- 
mining a  Ihare  for  him ;  in  this  cafe  the  teftator  is 
reckoned  to  have  intended  to  divide  his  fucceflion  in- 
to three  jj,  (tripondium)^  or  thirty-fix  ounces,  of  which 
the  two  firft  are  to  receive  thirty-one  ounces,  and  th# 
pure  and  fimple  heir,  or  heir  in  general,  the  five 
ounces  remaining. 

§17- 
It  has  been  fliown  in  §  11.  that  the  right  of  accretion 

was  introduced  on  account  of  the  rule  which  the  Ro- 
man laws  had  eftabliflied,  that  no  per/on  could  die  in 
part  teftate  and  in  part  inteftate :  for,  to  iupport  a  will, 
they  ought  to  have  decreed,  that,  when  feveral  heirs 
are  appointed,  and  one  of  them  does  not  fucceed,  his 
fhare  (hall  fall  to  his  coheirs. 

Thefe  laws  have  diftinguilhed  three  ca(es,  cor- 
refponding  to  the  three  ways  in  which  heirs  may  be 
joined  in  a.  will-,  for  they  may  be  joined  by  the  inhe- 
ritance, or  by  th^  fiibjeft  only,  {re  conjunffi)^  or  folely 
by  the  expreflion,  (verHs  conjunili),  or  at  the  fame 
rime  by  both,  (re  et  verbis  conjunSli,) 

Heirs  were  faid  to  be  joined  by  the  fubjeft,  {re  con^ 
Jun8i)j  when  the  teftator  left  the  fucceflion  wholly 
to  two  heirs,  and  called  them  to  it  only  by  diftinft 
cxpreflions,  fummoning  them  feparately;  for  ex- 
ample, when  he  made  his  will  thus  :  Caiusjhill  be  my. 
keir  •,  Seiusjha/i  likewi/e  be  my  heir. 

They  were  called  joined  by  the  expreflion,   {verbis 

H  h  2  coftjunSi)^ 
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€onjunlfi\  when  the  teftator  left  his  fucceflion  to  two 
heirs  jointly,  and  by  equal  portions ;  for  example, 
when  he  faid,  Caius  and  Seius  Jhall  be  mf  heirs  hj  equal 
portions.  They  were  called  joined  by  the  thing,  and 
by  the  expreffion,  (re  et  verbis  C(mjun3i\  when  the 
teftator  faid,  Caius  and  Seius  Jhall  be  mf  heirs. 

The  queflion  was  then  to  know,  whether  the  right 
of  accretion  took  place  in  thefe  feveral  cafes  ;  that  is 
to  fay,  whether,  when  one  of  the  heirs  does  not  fuc- 
ceed,  and  his  fbare  is  confequently  vacant^  it  falls  to 
the  other  heirs. 

Experience  has  ibown  how  various  the  opinions  of 
lawyers  have  been  on  that  head,  and  how  many  law- 
fuits  thofe  fubtilties  have  occalioned,  efpecially  when 
fome  of  the  heirs  were  joined  by  the  thing,  while  others 
were  fo  by  the  exprelhon,  and  others  oy  the  thing 
and  by  the  expreffion  at  die  lame  time.  This  is  the 
reafon  which  induced  ^s^  after  having  deliberately 
weighed  the  inconveniencies  arifin^  from  it,  entirely 
to  abolifli  the  right  of  accretion,  and  to  ordain,  onco 
for  all,  that,  when  one  of  the  heirs  appointed  jointly 
fhall  qot  fucceed,  his  (hare  fhall  belong  always  to  the 
heirs  at  law,  or  heirs  inteftate,  and  not  to  the  co* 
heirs. 

Whence  it  follows,  that  the  rule  mentioned  in  §  ii. 
namely,  that  no  perfon  can  die  partly  teftaSe  and  partly 
i'fucjiate^  thereby  falls  of  itfelf. 

We  have  foqnd  it  the  tt\ox^  neccflary  to  abolifh  thofo 
fubtilties  out  of  our  laws,  which  have  occafioned  fo 
HiAhy  difficult  and  nice  law-fuits,  on  one  fide,  becaufe 
tb.e  right  of  accretion  had  formerly  been  entirely  abo- 
li.hcd,  by  the  law  called  Papia^  and  Juftinian  intro- 
duced it  anew  \  and,  on  the  other  fide,  becaufe  it  is 
euirely  equitable,  that  when  one  of  the  heirs  appoint- 
ed does  €iot  fucceed,  liis  (hare  ihould  rather  fall  to 
t...t;t'c  v/ho  are  called  to  the  fuccefiion  by  nature  and 
ty  family-right,  thanjo  coheirs.     Bclides,  the  right 

oi 
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of  accredon  not  taking  place  in  contradts,  mtc  fee  no 
reafon  why  it  ibould  be  received  in  tefbunentary  fet- 
tlements. 

S  i8- 
The  teftator  ought  to  nominate  diftinftly,  by  his 

name,  the  perfon  whom  he  appoints  his  heir,  and  de- 

iign  him  ib  as  he  may  be  known. 

Thus,  when  a  teftator  has  appointed,  as  his  heir, 

a  man  whom  no  perfon  knows,  and  who  cannot  be 

diicovered  by  any  inquiry  that  can  be  made,  the  will 

thereby  falls,  j^nd  the  fucceflion  goes  to  the  heirs  in- 

i;eftate,  or  heirs  at  law. 

S  19- 

'When  a  miftake  is  made  in  the  very  perfon  of  the 
heir,  the  nomination  of  heir  cannot  fubfift  -,  but,  if 
the  miftake  were  committed  only  in  his  name,  or  in 
his  quality,  or  addition,  it  is  valid. 

§  20. 

When  a  teftator  docs  not  himfclf  name  his  heir, 
and  only  anfwcrs  yes  to  the  judge's  queftion,  if  he  ap* 
point  Caius  his  heir,  the  nomination  is  null,  bccaufe 
jt  was  fuggcfted,  {propter  fuggeftionem.) 

A  nomination  of  heir  (hall  ftiU  be  Icfs  valid,  if 
it  refer  to  a  nomination  which  a  third  party  (hall 
make  of  the  heir ;  for  example,  if  a  teftator  appoint 
for  Ms  heir  the  perfon  whom  Caius  Ihall  name  for  that 
purpofe. 

Neither  (hall  a  nomination  of  heirs  be  valid, 
if  it  be  made  with  a  view  thereby  to  obtain  fome  ad- 
vantage, {coptatmd)  i  for  example,  if  a  teftator  ap- 
point Caius  his  heir,  in  cafe  he  do  him  the  like,  and 
make  him  likewife  his  heir. 

S  22. 


. ' 
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An  heir  may  likewife  be  appointed  fub  ctmditioney  £e^ 
it  mode.    This  (hall  be  treated  of  below,  in  title  XUL 


ART.     n. 

Of  the  neceffary  nomination  of  an  berr. 
(De  infiitutione  beredis  necejfaria.) 

.  S  23. 

n^H  E  neceffary  nomination  of  an  heir  {necejfaria  be* 
redis  inJHtutio)  takes  place,    when  certain  per- 
Ions  are  necefiarily,  and  by  name,  to  be  appointed 
heirs  or  elfe  difmherited. 

Thefe  perfons  are,  i )  Children  whom  fathers  and 
mothers  are  obliged  to  appoint  exprefsly  for  their 
heirs,  of  whatever  number  or  fcx  they  be. 

Among  children  are  likewife  reckoned, 

a)  Illegitimate  children,  who  have  been  legitima- 
ted by  a  iubfequent  marriage,   or  by  the  fovereign's 
refcript,  when  the  father  dcfires  it,  and  the  children 
confent  to  it.     See  part  I.  book  I.  title  IX.  art.  I. . 
S  9.  ».  IV. 

b)  Children  emancipated,  when  they  have  not^een 
adopted  (arrogati)  by  another. 

c)  Children  who  have  been  adopted  by  an  afcend- 
ant,  {adoptati  ab  afcendeme),  but  not  thofe  who  have 
been  adopted  by  a  ftranger.  See  part  I.  title  IX. 
art.  I.  §  1 2. 

d)  Adopted  children,  {arrogati)^  whom  the  father 
and  not  the  mother  is  obliged  to  appoint  heir,  as  well 
as  thofe  who  are  adopted  by  virtue  of  the  fovereign's 
refcript.     See  part  I.  title  IX.  art.  I.  §  10.  n.  9. 

§  25- 
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S  25. 

Among  children  are  like  wife  Reckoned,  c)  Not  on- 
ly children  already  born,  hut  likewife  the  pofthumous, 
that  is  toiay,  thofe  who  are  born  after  making  the  will; 
and  this  is  the  refifon  that  they  are  not  to  be  omit- 
ted. This  ought  ooly  to  be  underftood  of  the  poft- 
humous children  who  at  the  teftator's  death  are  near- 
eft  of  kin  to  the  fucceflion  ;  moreover,  thofe  who  are 
in  competition  for  it  by  right  of  reprefentation  arc  in- 
cluded amongft  the  neareft  of  kin. 

A  man  ought  confequently  to  appoint  his  heirs, 
I .)  Natural  pofthumous  children,  (pofthumos  naturales) ; 
that  is  to  fay,  fuch  as  are  born  after  making  the  will, 
or  after  the  teftator's  death. 

2.)  Civil  pofthumous  children,  (pojlhumi  crviles)^ 
that  is  to  fay,  thofe  whom  the  teftator  legitimated, 
afiiimed,  or  adopted  as  defcendants,  after  the  making 
of  his  will. 

We  have  already  ordained  in  part  I.  book  II.  title  V. 
what  is  to  be  obferved  when  a  pofthumous  child  is 
omitted,  becaufe  the  father,  or  the  agnats,  will  not 
acknowledge  him. 

§  26. 
A  mother  and  a  grandmother,  but  not  a  father, 
are  obtiged  neceflarily  to  nominate  their  illegitimate 
children  for  their  heirs,  or  to  difinherit  them. 

S27. 
3.)  Among  the  perfons  whom  a  teftator  is  obliged 

neceflarily  and  cxprefsly  to  nominate  for  his  heirs,  or 

to  difinherit  them,  are  likewife  fathers,  mothers,  and 

other  afcendants  ;  and  we  have  feen  above,  book  VL 

title  m.  §  8.  why  they  cannot  be  omitted  or  pafled 

over  in  filence.     Moreover,  this  is  underftood  only  of 

fathers  and  mothers,  who  are  obliged  in  their  turn  to 

appoint  their  children  their  heirs,  fo  that  no  perfon 

is  obliged  to  appoint  an  jillegitimate  father  or  grandr 

father 
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father  his  heir ;  but  it  is  otherwife  with  reipeA  to  in6^ 
thers. 

S  a8. 
4.)  Brothers  are  not  among  thofe  who  muft  be  ap- 
pointed  heirs^  except  when  a  teftator  has  nominated 
for  his  heir  art  infamous  perlbn,  {turpem  perfonam.) 
6ee  below^  $  35.  titk  V<  §  23^  and  title  VL  §  6. 

S  ^9- 
It  evidently  refuks  from  what  goes  before,  that 

fathers  and  mothers  cannot  pafs  over  their  childlren  in 

filence. 

Children  arc  omitted  or  palled  over  in  filence,  when 
a  teftator  makes  no  mention  of  them  in  his  will,  and 
does  not  appoint  them  exprefsly  by  name  for  his 
heirs,  nor  diAnherit  them. 

It  is  not  then  an  omillion  or  pretention,  when  a 
teftator  fays  in  his  will,  I. pafs  aver  my  fin  iUfiUmei 
nor  when  he  adds  the  caufe,  for  example,  Ipafs  aver 
wy  fin  in  JiUnce^  hecaufi  be  bos  fiined  a  bund  rf  r$b» 
bers. 

For  in  both  cafes  it  is  a  real  difinheritihg  or  dilhe-^ 
rifon  'y  wherefore^  in  the  firft  cafe,  which  contsdns  no 
caufe  for  difinheriting,  the  will  fhall  immediately  bt 
invalidated  by  the  obje Aion  or  complaint  of  undud- 
fulnefs,  (per  querelam  inofficioji  teftamenti)  -,  but  in  the 
laft  cafe,  which  exprefles  the  caufe  for  difinheriting, 
that  caufe  myft  be  examined,  and  the  will  ihall  be 
invalidated  according  to  circumftances. 

Thus  when  children  have  been  omitted,  the  wiH 
is  null  in  law,  and  cannot  be  valid  even  in  favour  of 
a  pious  ufe.  We  declare  likewife  by  thefe  prefents^ 
that  we  will  never  ufe  our  fovereign  authority  (exple- 
nifudine  poteftatis)  for  confirming  fuch  wills ;  far  lefs 
will  we  afTume  to  ourfclves  fuch  fuccefiions,  even 
though  we  were  appointed  heirs* 

The 
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l^he  legacies  made  in  fuch  a  wiU  fhall  likewife  be 
Invalid. 

When  the  fon  omitted  fhall  die  before  the  father, 
and  confequently  the  cafe  of  the  omiffion  Ihall  riot 
exift  at  the  time  of  the  teftator's  death,  the  will  fhall 
nevcrthelefs  be  invalid,  becaufe  it  was  null  from  the 
beginning. 

This  rule  admits  an  exception,  namely,  when  the 
ion  omitted  fhall  renounce  his  right  of  fuccefTion,  and 
it  fhall  be  clearly  proved,  either  by  a  declaration 
made  by  him  judicially,  or  by  a  deed  written  and 
figned  by  his  own  hand. 

S32. 
As  children  are  likewife  under  the  fame  obligation 

to  appoint  their,  fathers  and  mothers  their  heirs,  or  to 

difinherit  them,  it  plainly  follows,  that  when  they  havQ 

pafled  them  over  in  filence,  what  has  been  ordained 

in  the  preceding  feftions  with  regard  to  the  omifTion 

or  difinneriting  of  children  is  to  be  obferved. 

It  mufl  likewife  be  obferved,  that  foldiers  have  a 
right  to  pafs  oVer  their  children,  or  their  father  and 
mother,  in  filence  •,  and  that  is  one  of  the  privileges  of 
tlie  military  ftate,  becaufe  it  is  a  rule  with  refpeft  to 
the  wills  of  foldiers,  to  regard  only  the  teftator's  incli- 
kiadon. 

§  34. 
Brothers  may  be  omitted,  provided  the  tcflator 

does  not  prefer  to  them  an  infamous  peribn  \  for  in 
this  cafe  the  will  in  which  the  infamous  perfon  is  ap- 
pointed heir,  is  not  indeed  null  -,  but  the  brothers 
may,  by  an  objedion  or  complaint  for  undutifulnefs, 
get  the  will  invalidated  as  to  the  nomination  of  the 
heir,  (quoad  infiitutionem) ;  with  regard  to  the  legacies 
Vol.  II.  I  i  and 
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and  other  fcttlements  of  the  will,  they  fhall  rcmaiiv  in 
their  full  force. 

§  35- 

When  there  are  no  children  of  the  firft  degree, 

afcendants,  both  paternal  and  maternal,  are  obliged 
likcwife  exprefsly  to  nominate  and  appoint  for  their 
heirs  their  children  of  the  fecond  degree,  and  thofe  of 
a  more  remote  degree,  or  elfe  to  difinherit  them. 

Thus  when  a  father,  6ff.  has  difmherited  his  fon 
for  a  lawful  caufe,  he  muft  appoint  for  his  heir,  or 
difinherit  the  fon  of  the  child  difmherited,  even  though 
the  latter  be  ftiU  alive  at  his  father*s  deceafe* 

§36. 

When  afcendants  pafs  over  their  grandfons  in 
filence,  the  will  is  likewife  ntill. 

When  a  grandfather  has  appointed  his  fon  heir, 
and  the  latter  dies  before  the  teftator,  the  will  fubfifts, 
even  though  there  be  no  itiention  made  in  it  of  the 
grandfon,  and  though  he  be  confequently  pafled  over 
and  omitted ;  the  reafon  of  which  is,  that  the  de- 
ceafed  fon  tranfmits  to  his  children,  by  virtue  of  the 
family-right,  (jure  fannlU\  even  according  to  the 
laws  of  nature,  all  his  rights;  and  confequcntly  that 
of  fucceeding  to  his  father^s  ifortune,  [jus  fuccedendi) ; 
whence  it  follows,  that,  by  virtue  of  hlsfather*s  right, 
{ex  jure  patris\  the  grandfon  ought  to  be  held  as  no^ 
minated  and  appointed. 

•       §  37-  : 

When  a  grandfather  appoints  his  grandfons  Fiis 
heh-s  in  the  lifetime  of  their  father,  paSing  over  the 
ktter  in  filence,  (preterit 0  pa tre)^  and  the  fon  omittecf 
happens  to  die  before  the  grandfather,  it  is  doubted 
whether  fuch  a  will  where  the  fon-  is  omitted  can  fub- 
fifl:  ?  Our  will  is,  from  a  principle  of  equity,  that  the 
teftamcnt  be  valid,  bccaufe  at  the  time  of  the  grand- 
father's 
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father's  deccafe  his  grandfons  are  in  reality  his  neareft 
heirs. 

§  38. 

Grandfons  are  likewife  obliged  exprefsly  to  nomi- 
nate, or  to  difinherit  their  afcendants  -,  and  when  the 
latter  arc  pailed  over  and  omitted,  the  will  is  null. 

Obferve  on  this  occafion,  that  the  exception  men- 
tioned  with  regard  to  the  nomination  of  grandfons  in 
§  37.  and  jS,  have  no  place  here. 


TITLE        V. 

Of  difinheriting  of  children  and  of  parents. 
{De  exberedatione  liber orum  eS  parent um.) 

WE  have  laid  it  down  as  a  principle  in  the  prece- 
ding title,  that  fathers  and  mothers  cannot  in 
their  wills  pafs  over  their  children  in  filence,  but  are 
obliged  to  appoint  them  their  heirs  exprefsly,  or  to 
difinherit  them,  becaufe  children  are  called  to  the 
fucceSlon  of  their  parents  by  nature  itfelf. 

§  2. 
But  as  it  would  be  unjuft  to  impofe  upon  fathers 
and  mothers  the  neceffity  of  appointing  their  chil- 
dren their  heirs,  when  their  behaviour  is  bad,  &c. 
the  laws,  after  having  introduced  and  allowed  wills, 
and  confequently  granted  to  fathers  and  mothers  a 
power  to  difpofe  of  their  fortune  after  their  death, 
have  thought  proper  at  the  fame  time  to  reftrain  that 
liberty,  by  enafting,  that  fathers  and  mothers  Ihali 
leave  a  legitim  to  their  children,  and  cannot,  with- 
out  very  ftrong  reafons,  deprive  them  of  it  by  dilhe- 
rifon.     Sec  book  VI.  tit.  III.  §  8. 

I  i  2  §3- 
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Difherilbn  then  takes  place,  when  in  a  valid  will 
parents  exclude  from  the  legitim.  exprefsly  by  name, 
and  for  a  lawful  caufe,  their  children,  whom  they 
would  have  been  obliged  btherwife  neceflarily  to  have 
appointed  their  heirs. 

*+• 

As  children  cannot  be  excluded  from  the  fucceffion 
of  their  parents  but  for  lawful  reafons,  we  have  been 
plcafcd  exprefsly  to  determine  here  the  caufes  of  dif- 
inheriting  or  difherifon. 

The  caufes  then  for  which  parents  may  difinherit 
their  children  arc  the  loUowing : 
'  I.)  When  children  have  laid  their  hand  on  their 
father  or  mother,  and  have  ufed  violence  to  them,  or 
caufed  them  to  be  beaten  by  others,  or  advifcd  it  to 
be  done.  Likewife,  when  knowing  that  they  were  to 
be  abufed  in  that  manner,  they  have  not  warned 
them  of  it, 

N.  I .  The  fame  ftiall  be  the  cafe,  when  a  cluld  hag 
not  indeed  laid  hands  on  his  father  and  mother,  but 
fliall  lift  up  his  hand  or  ftaff,  and  (hall  threaten  them 
with  it. 

In  thefe  cafes  however  the  judges  (hall  carefully 
examine,  whether  the  parents  have  not  abufed  their 
children,  without  reafon,  and  whether  they  have  not 
reduced  them  to  the  neceffity  of  defending  them- 
felves  to  get  out  of  their  hands,  and  to  efcape  the 
ftick  or  whip. 

N.  2.  Likewife  when  children  have  attempted  the 
life  of  their  father  or  mother,  or  have  given  them 
poifon^  &c.  or  have  defigncd  to  do  fo, 

N.  3.  It  is  alfo  a  juft  caufe  of  difherifon,  when  chil- 
dren have  given  their  fathers  and  mothers  any  grie- 
vovis  ofFience,  by  abufing  them,   and  calling  them 

;naves. 
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knaves,  rafcab,  adulterers,  whores,  fcoundrels,  &c. 
or  by  curling  them. 

N.  4-  Likewife  when  they  have  accufed  their  fa- 
ther or  mother  of  any  crime,  or  when,  in  a  criminal 
accufatipn  raifed  againll  their  fathers  and  mothers, 
they  have  voluntarily  offered  themfelves  to  depofe  a- 
gainlt  them,  or  when  on  fuch  an  occalion  they  have 
become  advocates  againft  them.  It  is  the  fame  if 
they  have  exhorted,  perfuaded,  or  induced  any  per- 
fon  to  accufe  their  father  or  mother  of  a  crime,  and 
depofe  or  be  advocate  againft  them  in  fuch  a  criminal 
acculation. 

This  rule  however  admits  of  an  exception, 

I.)  When  the  children  are  obliged,  by  virtue  of  their 
ofHce  and  employment,  (vi  officii)^  to  make  inquiry 
into  the  crime,  and  to  punifh  it ;  for  example,  when 
they  arc  judges  or  fifcals,  Ncverthelefs  they  have  a 
right  to  demand  other  judges  or  fifcals  to  be  dele- 
gated and  appointed,  for  the  criminal  affairs  in  which 
their  father  or  mother  is  concerned. 

2.)  When  it  concerns  a  crime  of  high  treafon  or 
blafphemy,  (de  crimine  Leja  majeftatis  tarn  divine  juam 
biimans\  becaufe  duty  to  God  and  to  our  country 
ought  to  have  the  preference  of  the  refpedt  which  is 
due  to  parents. 

§6. 

II.)  When  children  eighteen  years  old  had  not 
brought  their  father  or  mother  out  of  prifon,  though 
they  had  it  in  their  pbwer  fo  to  do,  and  were  inform- 
ed of  their  fituation, 

N.  I.  This  ought  to  be  underflood  not  oilly  of 
fathers  or  mothers  who  have  been  made  prifoners 
in  time  of  war,  but  alfo  of  thofe  who  have  been  impri* 
ibned  for  a  civil  caufc  ;  for  example,  for  a  debt,  for  an 
offence,  or  for  a  pecuniary  fine. 

N,  2.  Difhcrifon  likewife  takes  place,   not  only 

when 
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when  they,  will  not  pay  the  debt,   but  likewife  when 
they  will  not  become  furety  for  it. 

N.  3.  When  a  father  or  mother  dies  in  prifon,  and 
the  children  cannot  (how  that  they  have  done  every 
thing  in  their  power  to  get  them  liberated,  they  fhall 
be  deprived  of  their  fucceflion,  as  being  unworthy 
of  it  'j  and  the  fucceflion  fhall  faU  to  the  neareft  rela- 
tions, if,  on  their  fide,  they  have  interefted  them- 
felves  in  the  fituation  of  the  defundt,  and  done  every 
thing  they  could  to  get  them  out  of  prifon.  If^  being 
informed  of  their  fituation,  they  have  not  endea- 
voured to  obtain  their  liberation,  the  fuccefCon  fhall 
belong  to  the  exchequer. 

When  a  ftranger  ftiall  intereft  himfelf  in  the  fitua- 
tion of  the  prifoncrs,  and  they  fhall  be  liberated  by 
his  aid,  by  his  counfels,  and  by  the  affiftance  which 
he  gives  them ;  if,  after  their  death,  he  be  not  fully 
reimburfcd  of  what  he  has  expended  for  them,  the 
fucceffion  fhall  be  delivered  to  him ;  and,  when  no 
fault  nor  negleft  can  be  imputed  either  to  the  chil- 
dren or  other  relations,  aqd  for  that  reafon  they 
fhall  be  admitted  to  the  fucceffion,  they  fhall  flill  be 
qbligcd  to  be  accountable  to.  that  flranger  for  all  he 
has  expended,  and  for  all  his  damages  and  interefls^ 

in.)  It  is  likewife  a  reafon  to  deprive  children  of 
the  fucceflion  of  their  father  or  mother,  if,  being 
eighteen  years  old,  they  have  taken  no  care  of  them, 
when  they  were  in  poverty,  or  fick,  or  infirm,  or 
difordered  in  their  underflandings ;  cares  which  chil- 
dren ought  to  take  of  their  fathers  and  mothers, 
even  in  contagious  diflempers,  and  in  time  of  pefli^ 
lence.  If  they  do  not  fo,  what  has  been  prefcribed 
in  the  preceding  fedtion  fhall  be  obferved. 

§8. 
IV.)  Another  caufe  of  difherifon  is,  when  children 

have 
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have  afibciated  themfelves  vfith  profligate  and  flagi- 
tious peribns,  to  commit  wicked  adtions  with  them, 
or  to  lead  an  irregular  and  infamous  life  -,  for  exam- 
ple, when  they  have  joined  themfelves  to  vagabonds, 
c^led  Bohemians^  or  to  robbers  and  highwaymen, 
even  though  they  Ihould  not,  in  fa(ft,  commit  robbery 
or  murder,  or  fhould  afterward  abandon  the  gang. 

The  cafe  would  be  otherwife,  if  chance  or  force 
had  made  them  fall  into  their  hands.  It  would  be  the 
fame  when  they  turn  executioners  or  executioners 
fervants,  or  procurers,  &?r.  unlefs  the  father  and  mo- 
ther had  given  their  confent  to  it,  or  have  exercifed 
the  lame  trade. 

V.)  Likewife,  when  children  have  taken  up  the 
trade  of  comedians  of  ropcdancers,  unlefs  the  father 
and  mother  ha\^e  confented  to  it,  or  have  followed  the 
iame  profeflion. 

Moreover,  this  caufe  of  dilherifon  Ihall  no  longer 
take  place,  when  the  children  Ihall  have  given  up 
the  profeiQon  before  the  dilherifon. 

VI.)  Likewife,  when  a  corrupted  girl  has  fuffered 
herfclJF  to  be  feduced,  if  aged  twenty-five  years  or  un- 
der, arid  that,  whether  the  father  and  mother  have 
endeavoured  to  procure  her  a  matc|i,  or  have  not  gi- 
ven themfelves  the  trouble.  The  cafe  muft  be  ex- 
cepted where  a  fuitable  niatch  having  offered,  the 
father  and  mother  have  difmifled  him  without  any 
valid  reafon. 

This  caufe  of  diiherifon  is  founded  on  equity,  ib 
much  the  more,  that  a  girl,  or  the  perfon  who  courts 
her  for  marriage,  has  a  right,  both  before  and  after 
the  age  of  twenty-five  years,  when  a  fuitable  match 
offers  for  her,  and  the  father  and  mother  will  not 
coi^ent  to  the  marriage,  to  apply  to  the  courts  of 

juftice. 


« 
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jufticc,  that  they  may,  by  their  office,  fupply  their 

confent. 

Sons  may  Kkcwife  be  difmhcritcd,  when,  to  the 
great  fcandal  of  their  family  and  of  the  public,  they 
l|)end  all  their  time  with  whores  and  odious  perfons. 

§  tt. 
Vn.)  Likewife,  when  children  have  married  widi- 
out  the  confent  of  their  parents.     See  part  L  book  11« 
tit.  11.  §18. 

§12. 

Vin.)  Likewife,  when  a  fon  cohabits  with  his  own 
mother,  or  with  his  mother-in-law,  or  when  a  daugh- 
ter cohabits  with  her  own  father,  or  with  her  father- 
in-law;  in  the  firft  cafe,  the  father  may  difmherit 
his  fon ;  and,  in  the  fecond,  the  mother  is  at  li- 
berty to  difmherit  her  daughter. 

S  13- 

DC)  Likewife  when  the  children  prohibit  their  fa^ 
thcr  and  mother  to  difpofe  of  their  fortune  by  will,  or 
hinder  them  from  fo  doing ;  for  example,  when  they 
hinder  the  judge  from  being  called  when  their  father 
and  mother  demand  it,  or  when  they  difmifs  the  judge 
who  had  been  called  at  their  father  and  mother*s  re- 
queft  i  if  the  father  and  mother  happen  to  be  inform* 
cd  of  it,  and  afterward  make  their  teftamentary  fettle- 
ment,  this  behaviour  of  the  children  fhall  be  a  lawful 
caufe  of  di(inheriting  them.  .-' 

§  M- 
X.)  Likewife,  when  children,  leaving  one  of  the 

three  religions  received  in  the  empire,  go  over  to  Pa- 
ganifm,  to  Judaifm,  or  to  any  other  religion  not  to- 
lerated in  the  empire. 

Obferve,  that,  if  the  child  of  a  Jew  turn  Chriftian, 
the  father  and  mother  cannot  difmherit  him ;  but  they 

(hall 
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rtiall  be  obliged  to  fettle  his  legitim  from  the  moment 
he  turned  Chriitian ^   and  to  deliver  it  to  him. 

Children  have  likewife  a  riij;ht  to  difinherit  their  fa- 
ther and  mother,  and  other  afcendants,  in  certain  ca- 
fesy   niamely,  ^ 

L)  When  the  father  and  mother,  or  other  afcen- 
dants,  have  impeached  their  children  as  guilty  of  a 
capital  crime,  or  of  one  which  infers  a  mark  of  infa- 
my, or  when  they  have  accufed  them  of  fuch  a  crime. 
The  crime  of  high  treafon  is  excepted,  as  a  father 
who  impeaches  his  fon  for  fuch  a  crime  cannot  be 
difinherited  for  that  reafon. 

II.)  When  the  father  and  mother  have  given  poi- 
fon  to  their  children,  or  in  any  other  way  made  an 
attempt  on  their  life. 

III.)  When  a  father  hath  been  guilty  of  inceft  with 
his  fon*s  wife,  or  a  mother  with  her  daughter's  huf- 
band« 

IV.)  When  a  father  and  mother  have,  hinderedjtheir 
children  from  leaving  fubjedls  by  will,  of  which  the/ 
might  difpofe  according  to  the  laws. 

V.)  When  the  father  and  mother  have  made  an 
attempt  upon  the  life  of  the  father,  of  the  mother, 
of  the  brother,  or  of  the  filter,  of  the  fon-  in-law,  or 
of  the  daughter-in-law. 

VI.)  When  the  father  and  mother  have  abandoned 
.their  children  when  poor,  infirm,  fick,  or  difordered 
In  their  fenfcs,   and  have  not  taken  proper  care  of 
them. 

^  Vn.)  When  the  father  and  mother  have  not  taken 
the  trouble  to  liberate  their  children  imprifoned  for 
debts,  or  made  prifoners  by  the  enemy,  though  they 
have  been  informed  of  their  captivity,  and  y/cre  in  a 
condition  to  extricate  them  out  of  it. 

Obferve   that  what  was  prefcribed  in  §  6.  prece- 
Vol.  II.  K  ic  ding, 
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ding,  is  to  be  obfcrvcd  here,  cfpccially  with  rcfpeft  to 
the  lofs  of  the  fucceilion. 

VIII.)  When  the  father  and  mother  apoftatizei  or 
forfakc  one  of  the  three  religions  received  in  the  em- 
pire to  embrace  one  not  tolerated  there. 

§16. 
The  caufes  of  difherifon  juft  enumerated  ought  to 
be  efpecially  inlerted  in  the  will,  whether  of  the  fa- 
ther and  mother  or  of  the  children.  And  indeed 
difherifon  is  invalid,  when  the  teftator  fays  only,  Idif- 
inherit  my  fon^  for  I  pafs  him  over  in  filcnce^  without 
alleging  the  caufe  which  induces  him  ib  to  do ;  fo 
that  fuch  a  will  is  to  be  immediately  invalidated  on 
an  objeftion  or  complaint  of  undutifulnefs,  (per  que- 
relam  inoficioji  tejiamenti\  without  examining  whether 
the  teftator  had  juft  caufes  of  difherifon  or  not.  See 
above,  tit.  IV.  art.  II.  §  30. 

When  a  teftator  has  added  the  caufe  of  difherifon^ 
and  the  children  deny  that  it  is  founded  on  truth,  the 
heirs  appointed,  and,  failing  them,  the  heirs  inte- 
ftate,  fhall  be  obliged  to  prove  the  reafon  alleged^ 

§18. 
When  the  caufe  of  difherifon  cannot  be  proved^ 
the  nomination  of  heir  fhall  indeed  be  invalid,  and  the 
children  difinherited  fhall  fucceed  inteftate ;  but  the 
legacies,  the  feoffments  in  truft,  and  other  fettle- 
men  ts»  fhall  fubfift,  and  fhall  be  faithfully  executed, 
by  the  children. 

§  19. 
No  attention  fhall  be  paid  to  any  other  caufes  of 
difherifon  but  thofe  juft  enumerated,  under  any  pre- 
text whatfoever,  even  though  fimilar  and  refcmbKng 
cafes  be  alleged. 

S  20. 
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§  20. 
When  the  father  and  mother  fhall  be  reconciled 
with  their  children  after  the  diftierifon,  and  fhall  af- 
terward live  with  them  in  good  underftanding,  the 
dilheiafon  (hall  not  thereby  be  taken  off,  unlefs  the 
teftator  have  declared  judicially,  or  by  a  deed  written 
and  figned  ^with  his  own  hand,   that  he  intends  the 

dilherUon  Ihould  no  longer  take  place. 

* 

J  21* 
Difherifbn  being  valid  only  when  there  is  a  juft 
caufe  to  dilinherit  the  chiMren,  it  follows  that  pofthu- 
mous  children  cannot  be  difinherited,  becaufe  juft 
caufes  of  difherifbn  cannot  be  alleged  againfl  them ; 
which  ought  alfo  to  be  obferved  with  refpeft  to  chil- 
dren who  are  fcarce  out  of  the  age  of  infancy,  (/'»- 
fanliaprmmi.) 

* 

$  22. 
Moreover,  we  abolifh,  by  thcfe  prefents,  a  kind  of 
difherifon,  folely  fouhded  on  the  fubtilties  of  the  Ro- 
man law  ;   namely,  that  which  was  regarded  as  being 
done  with  a  good  intention,  {qu»  bona  mentefit). 

We  have  fhown  in  the  preceding  title,  that  one's  bro* 
ther^may  be  pafTed  over  in  filence  ;. whence  it  follows,, 
that  he  may  alfo  be  difinherited,  without  alleging  any, 
Caufe  for  it.  And  the  difinherited  brother,  cannot 
raife  an  objeftion  or  complaint  of  undutifulnefs,  but 
in  one  fingle  cafe  -,  namely,  when  his  brother  has  ap- 
pointed an  infamous  perfon  for  his  heir.  See  the  fgU 
towing  title,  §  6. 


Kk  2  TITLE 
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TITLE        VI. 

Of  the  -tbjeSioH  or  complaint  of  wtdtaiftdnefs. 

if 

(Be  querela  inofficiqfi  teftamenti.) 
And  of  the  legstim^  (de  legitima.) 

WE  have  (hown  in  what  cafes,  and  for  what 
caufes,  the  father  and  mother  may  difinherie 
their  children,  and  the  children  their  father  and  mo^ 
ther,  or  other  afcendants. 

When  fuch  as  have  been  difinherited  maintain  that 
the  caufes  of  difherifon  alleged  againft  tliem  are  falie, 
and  without  any  foundation,  the  laws  allow  them^  in 
that  cafe,  the  objection  or  complaint  of  undutiful- 
nefs. 

§  2. 

The  objeftion  or  complaint  of  undutifialnefs  is  then 
an  aftion^  by  which  a  perfon  who  has  been  difinherit^ 
ed  on  one  of  the  caufes  mentioned  in  the  preceding 
title,  maintains  that  it  is  without  foundation,  and 
demands  confequently  that  the  will  in  which  he  is  ex- 
cluded from  his  right  of  fucceflion  be  invalidated, 
and  he  be  declared  heir  inteftate,   or  at  law. 

The  complaint  of  undutifulnefs  differs  from  the  ac- 
tion called  petitio  hereditatis^  in  this,  that  the  lad  can- 
*  not  be  raifed  but  when  the  will  is  invalidated.  The 
two  aftions  however  may  very  well  be  combined; 
and  the  fentence  may  bear,  at  the  fame  time,  that  the 
will  is  invalidated,  and  that  the  heir  nominated  (hall 
be  obliged  to  reftore  the  fucceiGon,  with  all  its  appen- 
dages, (^cum  omni  caufa.) 

§  3- 
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§3-. 
When  the  pcrfon  difinherited  is  in  poflcffion  of 

the  fucceflion,   he  may  ufe  the  complaint  of  undu- 

tifulnefs,   by  way  of  objedlion  or  exception  to  the 

demand  made  on  him  by  the  appointed  heir  of  the 

fucceflion.  , 

§4. 
The  objedion  or  complaint  of  undutifulnefs  is  al« 

lowed  to  thofe,  who,  by  our  laws,  ought  to  be  ne« 
ceflarily  and  exprefsly  appointed  heirs,  or  difinherit- 
ed, when  they  pretend  that  it  is  without  caufe,  and 
without  fault  of  theirs,  that  they  have  been  excluded 
from  their  right  of  fucceffion.  The  caufes  of  difhe- 
rifon  have  been  treated  of  in  the  preceding  title. 

S5-. 
Thofe  who  can  raife  the  objc6lion  or  complaint  for 

undutifulnefs,  are,  i.)  Sons  or  daughters,  grandfons 
and  grand-daughters ;  and,  2.)  The  father  and  mo- 
ther, and  other  afcendants,  both  on  the  father's  fide 
and  m6ther*s  fide,  when  they  have  been  difinherited 
without  a  lawful  caufe. 

§6. 
With  regard  to  brothers,  they  may  be  pafled  over 

in   fiknce,    and  coniequently  difinherited,   without 

one's  being  obliged  to  allege  any  caufe  of  difherifon  : 

whence  it  follows,  that,  in  fuch  cafes,   the  objedion 

or  complaint  of  undutifulnefs  does  not  take  place  with 

jcgard  to  brothers.     See  the  preceding  title,  §  23. 

N.  1,  Neverthelefs,   when  a  teftator  has  appointed 

for   his  heir  an  infamous  perfon,  {turf  em  perfonam)y 

the  brothers  pafled  over  or  difinherited,  may  alfo,  in 

that  fingle  cafe,   raife  the  objection  or  complaint  of 

undutifulnefs,   and  get  the  will  invalidated. 

JVr#  2.  In  the  third  part  of  this  body  of  law  fliall  be 

ihown,  what  perfons  are  to  be  reckoned  infamous, 

{pro  iurpibus). 
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JST.  3.  This  rule, admits  an  exception  in  the  (iafea 
following,  namely, ' I.)  When  brothers  omitted  are 
themfclves  infamous  perfohs  ;  or,  2.)  When  they  have 
fhown  themfelves  ungrateful  to  the  teftator,  or,  by 
their  fault,  have  lived  in  enmity  with  him  ;  becaute 
ingratitude  infers  in  it  a  kind  of  infamy  or  turpitude^ 
(fpeciem^  turpitudinis). 

N.  4.  Moreover,  it  is  requifite,  that  the  appointed 
heir's  infamy  have  preceded  the  claim  of  difticrifon  ; 
for,  if  he  had  afterward  become  infamous,  the  com- 
plaint of  undutifulnefs  would  not  be  admitted. 

N.  5.  The  brothers  omitted  or  difinherited,  who 
maintain  or  affirm  the  infamy  of  the  heir  appointed, 
are  obliged  to  prove  it. 

N.  6.  When  the  teftator  has  appointed  for  his  heir 
an  honeft  perfon  jointly  with  the  infamous  perfon,  the 
will  can  be  invalidated  only  in  part. 

Jt^.  7.  When  the  brothers  omitted  or  difinheriteci 
die  before  the  teftator,  they  do  not  tranfmit  the  ob-. 
jedlion  of  undutifulnefs  tq  their  children.     Sec  §  9, 

§7-     .         . 
When  feveral  perfons  are  difinherited  who  are  ia 

the  fame  degree  of  proximity,  each  may  raife  for  the 
whole  (/»  fiUdum)  the  objeftion  or  complaint  of  un- 
dutifulnefs i  for  example,  when  a  teftator  difinherits,* 
a)  His  fon,  b)  And  the  child  of  his  fecond  fbn,  each 
of  them  may  demand,  by  virtue  of  the  complaint 
of  undutifulnefs,  that  the  will  be  invalidated,  and 
;he  fucceffion  be  conferred  on  the  heirs  inteftate  or  at 
law, 

§8. 
When  a  will  has  been  invalidated,  the  perfon  at 
whofe  inftance  that  was  done,  does. not  fucceed  alone,* 
by t*  all  the  other  heirs  inteftate  have  a  right,  by  virtue 
9f  the  adion  called  petitio  hereditaiit^  to  demand  their 
ftiarc  of  the  inheritance.  See  above,  §  2.  Con^. 
^  :  \  feqiiently^ 
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fequently,  in  the  cafe  juft  mentioned,  the  fon  difinhe^ 
rited  is  obliged,  when  the  will  is  invalidated,  to  divide 
the  fuccelllon  with  his  nephew. 

When  tlie  perfon  who  has  been  difinherited  hap- 
pens to  die  before  the  will  has  been  opened,  or  before 
he  has  made  his  complaint  of  undutifulnefs,  he  tranf- 
mits  his  right  to  his  heir  *,  which  does  not  take  place 
with  regard  to  bfothers.     See  §  6.  at  the  end. 

§  lO. 

Lawyers  have  debated  the  queftion,  whether  the 
edi<5t  concerning  fucceflions  {ediSum  fucc^Grium)  like- 
wife  took  place  with  regard  to  the  complaint  of  un- 
dvitifulnefs ;  that  is  to  fay,  whether,  in  cafe  a  difinhe- 
rited perfon  will  not  offer  his  complaint  of  undutiful- 
nefs, or  does  not  offer  it  at  the  time  prefcribed,  or 
when  he  has  offered  it  has  been  cafi:  in  it,  the  fecond 
heir  difinherited,  and  afterward  the  third,  have  dill  a 
right  to  make  that  complaint?  * 

Our  will  is,  that,  according  to  the  common  opinion, 
a  diftindion  be  made,  whether  thofe  who  are  difinhe- 
rited be  in  the  fame  order  of  fucceflion,  {in  eodem  or- 
dine  fiucejjionis)^  or  if  they  be  of  different  orders. 

The  edift  concerning  fucceflions  {ediSium  fucceffo- 
rium)  does  not  take  place  in  the  firft  cafe,  .but  it  does 
in  the  fecond. 

Thus  when,  for  example,  the  teftator  folemnly  dif- 
inherits,  i.)  His  fon;  2.)  His  fon*s  children;  3.)  His 
father  %  and,  4.)  His  grandfather,  it  is  unqueftion- 
able  that  the  fon,  as  neareft  of  kin,  may  raife  the 
complaint  of  undutifulnefs,  which  he  may  do  within 
five  years. 

But  if  the  ion  do  not  raife  this  complaint  within 
the  fpace  of  five  years,  or  if  he  renounce  it  at  firft, 
or  if  after  he  has  made  it,  be  be  caft  by  a  feotence 

agreeable 
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agreeable  to  law,  a  queftion  is  made,  whether  his 
children,  who  after  him  arc  the  neareft  of  kin,  have 
likewife  a  right  to  fue  within  the  five  years  to  get  the 
will  annulled. 

Our  will  is,  that  they  have  no  right  to  do  fo,  bc- 
caufe  they  are  with  their  father  in  the  fame  order  of 
fucceffion,  to  wit,  in  the  order  of  defcendants,  (in  or- 
dine  defcendentium)^  and  confequently  the  deed  of  per- 
fons  of  one  degree  of  that  order  is  prejudicial  to  the 
other  degrees  of  the  fame  order. 

It  is  farther  qucftioned,  whether  a  father,  after  his 
fon  and  children  have  been  excluded  from  the  com- 
plaint of  undutifulnels,  may  raife  it  by  virtue  of  the 
right  which  he  has  to  fucceed,  (fuojure).  We  fay  that 
he  has  a  right  to  raife  that  complaint,  becaufe  the  or- 
der of  defendants  cannot  prejudice  the  order  of 
afcendants. 

And  when  a  father  has  neglefted  to  make  that  com- 
plaint, or  has  been  caft  in  it,  it  is  farther  queftioned, 
whether  thejgrandfather  has  alfo  a  right  to  fue  on 
that  complaint.  We  fay,  that  he  has  no  right,  becaufe 
the  perfons  who  are  in  a  degree  in  the  fame  order  are 
no  longer  allowed  to  ufe  it. 

§  II. 
The  objeftion  or  complaint  of  undutifulnefs  takes 

place  againft  all  thofc  who  in  fuch  an  unjuft  will  have 

been  appointed  heirs,  be  they  afcendants,  defcendants, 

or  fubftitutes. 

But  this  complaint  cannot  be  made,  till  the  heir 
appointed  have  in  faft  taken  poffeflion  of  the  fuccef- 
fion. 

This  complaint  takes  place  alfo  againft  the  heirs  of 
the  heir  appointed. 

§   12. 

The  objcft  of  the  complaint  of  undytifulnefs  is 

the 
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the  will  in  which  the  demandant  has  been  difmhc- 
rited. 

Among  undutiful  wills  arc  not  reckoned,  i.)  The 
wills  of  foldiers;  2.)  The  fettlcments  of  a  fbn  who 
leaves  by  will  his  camp  or  fuppofed  camp  peculiar., 
The  cafe  would  be  othcrwife  if  it  were  a  father  who 
difpofed  of  it ;  for  the  objeftion  or  complaint  of  undu- 
tifulnefs  takes  pladc  againft  a  father's  will.  3.)  When 
a  father  fubftitutes  others  in  place  of  his  infant  chil- 
dren, which  Ihall  not  be  extended  to  a  fuppofed  pu- 
pillary fubftitution,  {ad  quaji pupilkrem  fubjiitutionem.) 
See  below,  title  VII.  art.  II.  §  1 6. 

The  effeft  of  the  complaint  of  undutifulnels  is, 

-when  the  caufe  of  dilherifon  is  not  well  founded,  to 

.   invalidate  the  will  as  to  the  appointment  of  an  heir. 

AH  the  other  heads  and  articles  of  the  fettlement  fub- 

m. 

When  the  caufe  of  dilherifon  alleged  in  the  will 
is  foimd  juft,  if  the  demandant  profecute  the  fuit  to 
a  final  decifion,  he  (hall  lofe  all  the  donations  or  lega- 
,  cies  which  otherwife  he  might  have  claimed  by  the 
will,  which  ihall  fall  to  the  exchequer ;  and  he  fhaU 
befides  be  obliged  to  pay  the  charges  occafioned  to 
the  heir  nominated.  The  cafe  would  be  otherwife  if 
the  demandant  had  not  quarrelled  the  fettlement  it- 
felf,  and  had  alleged  that  it  only  wanted  the  necef- 
fary  folemnities  or  formalities. 

Nothing  more  is  demanded  by  a  complaint  of  un  - 
dutifiilnefs  but  that  the  will  be  invalidated,  and  the 
fuccefiion  confidered  as  if  it  had  fallen  inteftate,  (ad 
4:aufam  inieftati\  which  alone  likewife  is  to  be  the  fub- 
jc6l  of  the  fentence.  When  the  bail  fhall  be  thus 
determined,  then  only  the  demandant  may  raife  the 
adlion  called  petitio  bereditatis.     Sec  above,  §  2. 

VoL.H.  LI  §  15* 
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S  15- 
The  complaint  of  undutifulnefs  does  not  take  plac^ 

I.)  When  the  perfon  difinherited  has  any  other  xnt- 
thod  (remedium)  for  attaining  his  right,  for  example,  if 
he  can  get  the  will  annulled. 

II.)  When  the  perfoii  difinherited  renounces  his 
right,  though  he  fhould  only  renounce  it  tacitlyp 
for  example,  by  accepting  or  demanding  the  legacy 
made  to  him  in  the  vniU  ^  and  fuppofing  Ukewife  that 
he  did  fo  only  upon  proteft,'  and  with  a  refervation  of 
his  right.  Likewife,  when  the  perlon  difinherited 
acknowledges  as  heir  him  who  is  called  to  the  fiic- 
ccflion  by  the  will.  In  both  cafes  he  may  neverthe- 
lefs  fue  for  obtaining  what  is  wanting  in  his  legio'm, 
{ad  fupplementum  kgitim^.) 

But  he  does  not  prejudice  his  right  when  h.  is  in 
another's  name,  {alieno  nmine) ;  for  example,  in  qua** 
lity  of  guardian^  &c.  that  he  fues  the  heir,  and  ac- 
knowledges him  as  fuch,  or  when  be  is  obliged  by 
authority  of  the  judge  to  acknowledge  him  in  that 
quality,  or  when  it  is  in  his  father's  lifetime,  and  at 
his  requeft  that  he  confents  to  be  difinherited. 

III.)  When  the  perfon  difinherited  remains  filent 
for  five  years,  and  has  not  made  his  complaint  of  un-> 
dutifulnefs,  unlefs  he  has  not  been  in  a  condition  to 
do  fo,  and  that  it  was  not  his  fault,  which  he  muft 
prove. 

IV.)  When  the  legitim  is  left  in  whole  or  in  part 
under  the  title  of  heir,  (/u!/  Htulo  itfftituiioms\  both  to 
the  children,  and  father  and  mother,  and  other  afcen- 
dants,  which  does  not  regard  brothers.     See  §  20. 

V.)  When  it  is  a  foldier  who  has  made  the  will,  or 
when  the  father  has  made  a  pupillary  fubftitution  to 
his  infant  fon.     See  below,  title  VII.  art.  II.  §  16. 

VI.)  In  fine,  the  complaint  ought  to  be  received, 
and  the  will  may  be  invalidated,^  even  though  the  co^ 
diciUary  claufe  be  added  to  iu 

A  R  T, 
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Of  the  legitim. 
{De  legififna.) 

S  i6. 
XiyE  hwe  faid  above,  that  children  were  the  own 
and  neceflary  heirs  (fui  et  necjffarii  beredes)  of 
their  father  and  mother,  whofe  fucceiuon  was  appoint- 
ed for  them  by  natiirc  itfclf. 

Thus  though  the  laws  have  allowed  fathers  and 
mothers  to*difpofe  of  their  fortune  by  a  teftamentary 
fettletnent,  they  have  neverthelefs  ufed  the  precaution 
to  ordain  at  the  fame  time,  chat  they  fhould  be  obli- 
ged to  leave  to  their  children  under  the  title  of  heir 
a  certain  portion  of  their  fuccelTion,  which  portion  is 
called  legUim. 

It  may  be  aflcrted  on  good  foundation,  that  the  le- 
gitim  is  founded  on  the  law  of  nature,  and  that  con- 
iequently  children  cannot  be  deprived  of  it  unlefs  the 
laws  allow  this  to  be  done  for  certain  important  rea- 
Ibns,  introduced  for  the  public  good,  as  has  been  per- 
tnirted  in  the  military  will,  and  when  there  are  juft 
caufes  for  diflierifon. 

S  17- 
Though,  according  to  the  law  of  nature,  fathers 

and.mothefs  do  not  fucceed  their  children,  and  be 
hot  their  own  and  neceffary  heirs,,  {beredes  fui  et  necef 
farii)^  neverthelefs  the  civil  laws  have  likewife  de-^ 
creed  with  refpeft  to.  fathers  and  mothers,  that  chil- 
dren might  indeed  difpofe  by  will  ctf  their  peculiars, 
but  that  they  fhould  be  obliged  to  leave  the  legitim 
to  their  father  and  mother. 

LI  a  S  i8. 
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§  i8. 

The  Icgitim  is  a  part  of  the  (hare  which  would 

fall  to  children,  or  to  fathers  and  mothers,  if  the  chil* 

dren,  or  the  iather  and  mother  had  happened  to  die 

without  making  a  will,  (portio  partionis  e^  inttfiato  de^ 

The  legitim  ought  to  be  left  both  to  the  children 
by  their  father  and  mother,  and  to  the  father  and  mo- 
ther by  their  children. 

A  brother  is  not  obliged  to  leave  the  legitim  to 
his  brother,  but  in  the  cafe  that  he  have  appointed 
for  his  heir  an  infamous  perfon. 

§  20. 

But  the  legitim  muft  be  left  to  the  children,  and 
to  the  parents  under  the  title  of  heir  j  that  is  to  fay, 
they  muft  be  appointed  heirs  for  their  legitim. 

It  is  fufHcient  that  children  be  appointed  heirs  for 
a  certain  thing,  {in  re  certa)^  or  that  the  teftator  fay. 
My  fon  Caius  is  to  inberit  only  bis  legitim.  But  it  is  not 
fufEcient  that  a  teftator  leave  his  children  the  legitim 
under  a  particular  title,  for  example,  of  a  legacy. 
The  reafort  of  this  is,  that  the  wiU  would  be  invalid 
on  account  of  the  want  of  a  nomination  of  heirs. 

Wherefore  it  is  ncedlcfs  to  difpute  the  queftion, 
whether  the  legitim  makes  part  of  the  inheritance  or 
of  the  moveables  -,  nor  to  mind  the  fubtilties  which 
that  queftion  has  occafioned,  to  know  the  eflfeAs  that 
it  would  have  *,  for  it  is  certain,  that  the  legitim  can 
be  reckoned  no  otherwife  than  a  part  of  the  inheri- 
tance, nor  be  demanded  but  by  the  ai^ions  concern- 
ing inheritance,  called  a&iones  hereditaria.     See  §  28* 

As  to  brothers,  it  is  fuificient  to  leave  them  the 
value  of  the  legitim,  even  though  it  were  under  a 
particular  title  of  a  legacy,  {titulojingulari,) 

When  there  arc  four  children,  or  fewer,  the  legi- 
tim 


I 

Title  VL    Art.  L  269 

tim  confifts  in  the  /ourth  of  the  fortune,  which  the 
children,  or  the  father  and  mother,  might  have  recei- 
ved inteftate,  {quarta  portiams  ab  inUfiato  debits.) 

S  2I-, 
But  when  thete  are  five  children,  or  more,  the  le- 

gitim  fhall  confift  in  the  half  of  the  efFcfts,  (infemijfe 
fortums  ab  intejlato  debita)^  which  the  children,  or  the 
father  and  mother,  might  have  received  inteftate. 

Thus  when  there  are  four  children,  or  fewer,  and 
tlie  fucceflion  fhall  amount,  for  example,  to  four  hun- 
dred rix-doUars,  the  portion  inteftate  of  each  child 
will  be  a  hundred  rix-doUars,  of  which  the  fourth, 
which  in  the  cafe  propofed  is  twenty-five  rix-doUars, 
%ill  make  the  legitim. 

If  there  be  five  children,  or  more,  and  the  fucccf- 
fion  be  four  hundred  rix-dollars,  the  portion  inteftate 
of  each  child  will  be  eighty  rix-dollars,  and  the  half 
of  that  portion,  namely,  the  fum  of  forty  rix-dollars, 
will  be  the  leoritim  in  this  cafe. 

Among  the  children  alfp  are  included  thofe  who 
have  been  difinheritcd,(^yi&^f^//7,  but  not  thofe  whom 
the  law  excludes  from  fucceflions,  {Jege  excluji.) 

"When  a  man  leaves  feveral  grandchildren  by  a 
daughter,  or  by  a  deccafed  foh,  and  they  come  in 
competition  with  a  daughter  or  a  fon  yet  living,  all 
the  grandchildren  by  the  deceafcd  fon  are  reckoned 
but  as  one  child :  but  when  a  man  leaves  only  grand- 
children, they  inherit  by  heads,  (jmta  capita.) 

S  22. 
A  teftator  has  no  right  to  do  any  thing  whatever  to 
defraud  the  legitim ;  he  is  not  allowed  confcquently 
to  rate  his  effefts  when  he  pleafes  j  but  when  the 
children,  or  the  father  and  mother  defire  it,  the  fuc- 
celfion  is  to  be  rated  by  perfons  of  {kill ;  but  if  the 
rate  which  the  teft;ator  ha^  made  be  found  to  be  as 

Wgh, 
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high,  or  even  to  furpafs  that  of  the  (killed  perfons,  titf 
who  demanded  the  valuatioh  (hall  be  obliged  not  onty 
to  pay  the  dues  for  it,  but  Hkewife  to  reimburfe  sdl 
the  charges  occalioned  to  the  heirs  nominated. 

.  §  23. 
Neither  is  the  legitim  to  be  left  with  burden  -,  foi" 
example,  of  a  feoffment  in  truft  or  under  condition  j 
thofe  forts  of  claufes  being  to  be  reckoned  the  fame  as 
if  they  were  not  inferted  in  the  fcttlcment,  (pro  noH 
adjeSlis)^  unlcfs  the  children,  or  the  father  and  mother 
have  approved  of  them,  or  the  claufds  tend  to  their 
advantage* 

§  24- 
.  The  legitim  is  taken  out  of  the  whole  fucccflion^ 

as  it  flood  at  the  teftator's  deceafe. 

•    Among  the  teftator*s  eflfefts  are  reckoned  all  that 

the  children,  or  the  father  and  mother,  ha^e  received 

from  him,  whether  in  his  lifetime,  or  by  virtue  of  his 

teftamcntary  fcttlement..    Legacies  are  confequently 

included  \  likewife,  what  a  teftator  has  laid  out  for 

Eurchafing  for  any  of  his  children  a  canonry  or  a  pu- 
lic  employment.    Likewife,  the  prefents  otherwife 
given  by  him  to  his  children. 

School-fees  ihall  not  be  included  in  the  legitim^ 
bccaufe  they  belong  to  the  education  of  children,  of 
which  the  father  is  to  fupport  the  charge  while  he  i% 
in  life.  It  would  however  be  otherwife,  if  the  father 
hadexprefsly  ordered  to  reckon  them.  As  to. the  ex- 
penfes  of  a  fon*s  travels,  they  ought  always  to  be 
reckoned  and  imputed  in  his  legitim. 

But  the  peculiars  of  children  (excepting  the  pro- 
feftitious  peculiar)  cannot  be  imputed  in  the  legi- 
tim, for  they  belong  in  property  to  the  children,  who 
have  them  not  from  their  fathers. 

For  the  prefervation  of  the  legitim  children  and 

heirs 
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heirs  have  the  adlion  called  fetitio  bereditatisy  and  the 
other  a&ions  cpncerning  inheritance,  {affktuf  beredi'- 
iariasy  When  they  are  in  pofTeflion  of  the  inheritance, 
they  have  a  right  of  retention,  (jus.retmtionis.) 

When  they  are  difturbed  in  the  pofleffion  of  the 
legitim,  they  have  the  interdifts,  quorum  bononim)  Re- 
medium^  L  uh.  C.  de  ed.  div.  Had.  &c. 

When  a  teftator  has  determined  in  his  will  a  certain 
portion  to  come  in  place  of  the  legitim,  fuppofing 
that  portion  be  lefs  than  the  legitim,  the  children 
may  rsuie  the  a^lioa  called  conditio  ex  lege^  and  by 
that  means  obtain  a  Supplement  to  indemnify  them 
for  what  is  wanting  in  the  legitim.     See  above,  §  16. 

This  fupplement  may  be  demanded,  even  though 
the  children,  or  the  father  and  mother  have  received, 
without  protefty  the  ihare  ailigned  to  them,  or  though 
they  have  paid  the  debts  in  proportion  to  the  fum  left 
them  in  legacy,  or  though  the  father  had  forbid  ex- 
acting any  fupplement.  The  cafe  would  be  otherwife, 
if  the  children,  or  the  father  and  mother  had  formal^ 
ly  renounced  that  fupplement*    See  above,  §  15. 

§  26. 
The  payment  of  the  portion  left  in  legacy  cannot 
be  fu^ended  nor  ilopped,  on  pretext  of  an  action 
raiied  to  obtain  the  fupjxlement ;  but  the  heir  noQii* 
nated  ought  to  be  forced  to  pay  by  way  of  execution^ 
{mcdiant£  executiont)^  even  though  the  teftator  had  or- 
dained, that  if  the  fon  fued  to  get  the  valuatbn  alter* 
ed,  he,  fliould  be  obliged  to  be  fatisfied  with  the  por-^ 
tioa  allotted  to  hi^  ^ppofing  even  it  valued  at  lefs. 

'^27. 
The  laws  allow  likewife  tbofe  anions  to  the  heirs 
of  fathers  and  mothers,  and  of  children :  and  thofe 
a&bns  likewife  take  place  againft  the  heirs  of  the  heir 

nom'mated. 

§28. 


2J2  Fart  II.    Book  VIl. 

S  28. 
Thoie  aftions  by  which  either  the  legitim,  or  on* 
ly  a  fupplement  may  be  demanded,  cannot  prefcribe 
till  after  the  ipace  of  thirty  years. 


T    I    T    L    E       VIL 

Of  fubfiimioH. 
(De  fuhftitutme.y 

AS  a  peribn  who  nominates  an  heir  is  often  ap- 
prehenfive  that  the  heir  will  not,  or  cannot  ac- 
cept his  inheritance,  or  that  being  yet  in  nonage  he 
ihould  happen  to  die  before  the  age  of  puberty,  it  is 
allowable  for  him  to  fubflitute  a  fecond  heir  to  the 
heir  inftituted  or  nominated,  which  is  called  fubJH-^ 
tusitm. 

Subftitution  then  is  nothing  elfe  but  the  nomina* 
tion  of  a  fecond  heir. 

Subftitution  is  either  dircft  or  in  truft.  Dineft 
fubftitution  takes  place,  when  a  teftator  names  a  fe- 
cond heir,  in  cafe  the  heir  inftituted  will  not  or  can- 
not be  heir.  Subftitution  in  truft  takes  place,  when 
,  a  teftator  requires  the  heir  appointed,  or  orders  him, 
to  deliver  over  the  fuccefTion,  after  having  taken  pof- 
fcflion  of  it,  to  a  third  party,  either  at  an  appointed 
time,  or  after  his  death. 

It  is  fuppofed  then  in  a  direA  fubftitution,  that  the 
heir  appointed  was  not  heir,  and  it  is  fuppofed  on  the 
contrary,  in  a  fubftitution  in  truft,  that  the  heir  ap- 
pointed has  accepted  the  fucceliion,  and  is  confequent- 
ly  become  heir. 

We 
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We  fliall  treat  in  this  title  of  dired  fubftitution, 
Md  in  the  fbllowing  of  fubftitution  in  truft. 

.    ;  §4. 

Direa  fubftitution  is  cither  vulgar,  (vulgaris)  -,  fee 
art.  I. ;  or  pupillary,  (pupillaris) ;  fce  art,  IL  ;  or  fup- 
pofed  pupillary,  (quqfi  pupillaris)  j  fce  art.  Ill*  i  or 
military^  {miUiaris)  j  fee  art.  IV. 

A    H    T.       I. 

Of  vulgar  fubftitution^ 
(De  fuhftitutione  vulgaris) 

T?HJlgar  fubftitution  takes  place^  ivhcn  a  teftatof  to- 
points  an  heir,  %ind  names  at  the  fame  tinie  a  fe- 
cond,  in  cafe  the  firft  will  hot  be  his  heir,  (Ji  heres 
%on  erit.) 

In  the  fame  cafe  is  tacitly  included  this  other  con  • 
dition,  if  the  heir  appointed  cannot  be  heir  according  to 
ibt  laws.  « 

%e.        ' 

Any  teftator  may  fubftitute  in  this  manner  to  his 
heir,  whether  he  be  his  own  heir,  or  a  ftranger,  {vei 
fuHs  vel  extraneus) ;  provided  the  teftator  be  capable 
of  making  a  will ;  and  the  heir  fubftituted  may  ac- 
cording to  the  laws  be  appointed  heir. 

When  feveral  heirs  are  appointed,  one  may  fubfti- 
tute the  one  to  the  other^  and  iay,  for  example,  /  ap^ 
point  Caius  and  Titiusfor  my  heirs  j  and  if  Titius  will  not 
be  heir,  I  fubftitute  to  him  Caius. 

§  7^ 
A  perfon  may  likewife  fubftitute  to  the  fubftitutes ; 

that  is  to  fay,  fubffitute  a  third  heir  in  fiwlure  of  the 

Vox..  IL  Mm  fccond. 
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fecond,  and  others  alfo  in  fcveral  degrees.  Obferve  ort 
this  head,  that  a  perfon  who  is  fubftituted,  is  fo  to  tha 
heir  appointed ;  which  produces  thefe  two  cfFefts, 
namely^  a)  That  if  the  firll  fubftitu€e  happens  to  fail, 
the  fecond  fubftitute  comes  in  his  place>  according.to 
the  well-known  rule,  ^od  fuhjlitutiu  fubjtituto  fit  quoque 
fubjlitutus  infiituto ;  and,  b)  That  when  a  teftator  hath 
impofed  a  condition  on  the  heir  appointed,  the  fe- 
cond fubftitute  is  equally  obliged  to  perform  it. 

The  condition^  //  the  heir  appointed  do  nod  tecmi 
keirj  exifts,  i.)  When  the  heir  appointed,  whether 
he  be  the  teftator's  own  heir,  or  a  ftraiger,  renounces 
the  inheritance,  and  will  not  accept  it,  or  is  incapable 
of  it. 

But  if  the  heir  appointed  have  a  father  alive,  and 
being  under  his  power,  the  father  declare  lie  will 
accept  the  inheritance,  the  heir  lubftituted  could  not 
fucceed.  The  cafe  would  be  otherwifc,  if  the  fub- 
ftitute could  prove  that  the  teftator  was  ignorant  that 
the  heir  appointed  had  ftill  his  fathef  alive ;  in  which 
cafe  the  fucceffion  (hall  be  divided  between  the  father 
and  the  heir  fubftituted. 

2.)  When  the  heir  inftituted  dies  before  the  tefta* 
tor,  or  when  being  neceffary  heir,  he  leaves  no  chiJ-» 
dren  v  the  reafon  of  which  is,  that  neceffary  heirs 
tranfmit,  even  according  to  the  lavfs  of  nature,  their 
right  of  fucceffion  to  their  children.  The  cafe  would 
be  otherwife,  if,  in  a  queftion  with  a  ftranger  heir, 
another  heir  had  been  fubftituted  to  him  by  a  vulgar 
fubftitution. 

3.)  When  the  heir  appointed  has  indeed  accepted 
the  fucceffion,  but  is  reftored  to  his  own  place  againft 
his  own  acceptation. 

.    4O  But  the  condition  of  the  fubftitution  does  not 
cxift  when  'the  heir  appointed  dies  after  the  deceafe 

o£ 
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cf  the  teftator,  though  before  opening  of  the  will. 
The  reafon  of  which  is,  that  having  effeftually  ac- 
quired a  right  by  the  tcftator's  fcttlcment,  he  tranf- 
piits  it  to  his  heirs. 

5.)  The  cafe  is  the  fame  when  the  will  has  been  in* 
deed  opened,  but  the  heir  appointed  dies  within  the 
time  allowed  for  deliberation,  (intra  tempus  delibercndi) ; 
for,  in  this  cafe,  the  heir  appointed  tranfmits  the 
right  of  deliberating  (jus  deliberandi)  to  his  *  heirs  -, 
and,  if  they  declare  themfclvcs  heirs,  the  fubftitu- 
tion  is  ineffedtual. 

If  they  do  not.  give  their  declaration  within  the 
fyzcc  of  two  months,  they  fhall  be  reckoned  heirs 
under  benefit  of  an  inventory,  (fub  beneficio  inventarii)^ 
and  confequently  the  fubftitution  fhal)  flill  be  ia  that 
cafe  ineffe£tual. 

S  9. 

When  the  condition  e^^ifts,   the  fubftitute  comes 

in  place  of  the  firft  heir,  and  confequently  fuccceds 
to  all  the  rights  which  he  would  have  acquired  by 
the  will.  Thus  lyhen  the  heir  appointed  was  to  fuc- 
ceed  only  to  a  part  of  the  effefts,  the  fubftitute  can- 
not require  more,  even  though  the  coheirs  fliould 
happen  to  fail.  The  reafon  of  which  is,  that  we  have 
a^ojifhed  the  right  of  iaccretioq^ 

%  10. 

Vulgar  fubftitution  has  no  efFeft, 

I.)  When  the  inheritance  is  accepted  by  the  heir 
appointed,  or  by  his  heirs,  by  virtue  of  the  right  of 
tranfmiflion,  {ex  jure  tranfmiffionis,) 

2.)  When  the  fubftitute  dies  before  the  heir  ap- 
pointed, becaufe  the  fubftitute  having  yet  had  no 
fight,  could  not  tranfmit  it  to  his  heirs.  The  cafe 
would  be  otherwife,  if  he  had  not  been  fubftituted  to 
the  heir  appointed,  but  for  a  certain  thing  ,(/>r  re  certa,) 
for  in  thAt  cafe  be  fliall  be  reckoned  a  legatary,  whofe 

Mm  2  right 
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right  is  acquired  from  the  day  of  the  teftator^s  de« 

ccafe. 

3.)  When  the  heir  appointed  dies  during  the  fpace 
for  deUi3erating,  before  being  declared  heir,  the  fub<» 
ititute  cannot  at  firft  fucceed,  but  he  is  obliged  to 
wait  till  the  heirs  of  the  heir  s^pointed,  to  whom 
the  right  of  deliberating  (jus  deUiferandiy  is  tranfi^iit- 
ted,  have  declared  whether  they  will  accept  the  io- 
^eritanpe. 

4.)  Wh^n  the  condition  under  which  the  will  is 
piade,   does  not  exift. 

5.)  When  th^  will  itfelf  cannot  fublift  |  for  example, 
when  the  teftacor  makes  another  will,  and  cancels  the 
ErlL 

The  Roman  laws  decree,  that  the  pupillary^  fubfti- 
tution  fhould  be  reckoned  tacitly  included  in  t  he  vul- 
gar fubftitution  -,  but  that  is  a  fubtilty  which  we  en« 
tirely  abolifh  by  thefe  prefents. 

Thus  when  a  tqftator  has  fubftituted  Caius  to  his  fbn 
in  nonage,  in  cafe  his  fon  in  nonage  will  not  be  heir, 
or  cannot  be  fo,  and  the  fon  happen  to  die  before  the 
age  of  puberty,  the  fubftitute  fhall  fucceed  only  to 
the  teftator's  cffefts,  by  virtue  of  the  vulgar  fubftitur 
tion,  Qvi  fubjlitutioms  vulgaris)^  and  the  proper  effeAs 
of  the  child  in  nonage  fhall  return  to  his  $eirs  intc? 
ftate,  pr  heirs  at  law, 

ART.      IL 

Of  pHpillary  fuhftitutm. 

(Dt  fubftUutione  pupillari.) 

§  12. 

pupillary  fubftitution  fhiall  take  place,  when  fathers! 

and  mothers  (hall  appoint  or  diiinherit  exprefsly, 

by 
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by  name,  their  children  in  nonage,  and  iubftttutey 
for  example,  Caius  for  their  heir,  in  cafe  thefe  chil* 
dren  die  before  the  age  of  puberty. 

Pupillary  fubftitution  has  this  effeft,  that  tlie  fub« 
(titute  fucceeds  not  only  to  the  teftacor*5  fortune,  but 
stlfo  to  that  of  the  minor. 

There  are  none  but  relations  afcendins,  either  on 
the  father  or  mother's  fide,  who  can  fubftitute  to  pu- 
pils, provided  always  that  none  but  albendants  ac- 
Ichowkdged  as  fuch  by  the  laws,  are  to  have  a  right 
to  fubftitute  in  this  manner.    See  above, 

.     .   §  ^3- 
A  pupillary  fubftitution  can  only  be  made  with  re- 

(pet5l  to  children  who  are  neceffary  heirs,  nor  is  it  ne- 
ceffary  that  they  be  under  the  paternal  power.  The 
reafon  of  which  is,  that  we  no  longer  regard  pupil- 
lary fubftitution  as  an  effed:  of  the  paternal  power  i 
and  that  we  regard  only  the  quality  of  neceffary  heir ; 
that  is  to  fay,  of  an  heir  who  muft  neceffarily  be  ap* 
pointed  heir  or  difinherited.  Wherefore  alfo  mothers 
and  grandmothers  Ihall  have  a  right  to  fubftitute  to 
pupils  ;  and,  for  the  fame  reafon,  a  father  (hall  have 
right  to  fubftitute  to  his  pupil  children,  who,  after 
his  death,  come  under  the  paternal  power  of  their 
grandfather,  a^  well  as  to  children  emancipated,  un- 
lels  the  emancipated  have  been  adopted  by  an  afcen- 
dant,   or  affumed  by  any  other,  (arrogaii.) 

Fathers  and  mothers  have  alfo  a  right  to  fubftitute 
to  the  child  whom  they  have  difinherited  for  a  juft 
caufe,  but  not  to  fuch  s^  they  have  difinherited  un- 
juftly,  {ex  injujia  caufa.) 

That  a  pupillary  fubftitution  may  take  place,  it  is 
requifite  that  the  children,  to  whom  the  father  and 
mother  fubftitute  in  a  pupillary  manner,  be  in  nonage } 
for  they  have  no  right  to  fubftitute  in  that  manner  to, 

minors 
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minors,  nor  to  extend  the  fubftitution  beyond  pubcN 
ty :  from  this  rule  arc  excepted  the  fcttlcmcnts  of 
foldiers. 

^  IS'  ^ 
The  Roman  laws  have  likewife  tacitly  included  vul- 
gar fubftitution  in  pupillary  fubftitution.  So  when  a 
teftator  has  appointed  his  children  his  heirs,  and  has 
fubftituted  Catus,  in  cafe  they  happen  to  die  before 
the  age  of  puberty,  fuppofine;  the  child  in  nonage 
docs  not  die  before  the  age  of  pupertjri  and,  being^ 
errived  at  that  age,  renounces  the  fucceiiion,  and  will 
not  confequently  become  his  father'^s  heir  ^  in  this 
cafe,  the  heir  fubftituted  had  a  right,  according  to  the 
Roman  law,  to  accept  the  inheritance.  But,  confix 
dering  that  fuch  extenfions  of  the  laws  are  liable  tq 
many  inconveniencies,  our  will  is,  that  when,  in  fi\ch 
a  cafe,  the  child  in  nonage  ihall  die  after  the  age  of  pu- 
berty, the  Whole  fubftitution  be  ineffedual ;  and  that, 
when  he  (hall  renounce  the  inheritance,  or  (hall  be 
incapable  of  it,  it  fi^  to  t)ie  heirs  inteftate  or  at 
law. 

It  has  been  already  (hown  that  ^  teftator,  by  a  pur 
pillary  fubftitution,  difpofes  not  only  of  his  own  pro- 
per eftate,  but  alfo  of  that  of  his  child  in  nonage^ 
and  that  the  heir  fubftituted  fucceeds  to  the  forcunq 
of  both ;  y^herefqrc  alfo  the  father  and  mother  can-: 
not  difpofe  pnly  of  their  own  effefts,  nor  fubftitute 
an  heir,  if  they  do  not  appoint  or  diiihherit,  at  thq 
lame  tipic,  their  child  in  nonage ;  which,  however^ 
admits  an  exception  as  to  a  military  will. 

S  17- 
Moreover,  there  Is  here  but  one  fettlement  and  one 

will,  of  which  the  father^s  will  is  the  principal,  and 

the  fettlement  concerning  the  efFcds.  of  the  child  in 

nonage  is  only  its  acce(rory  ^   this  is  alfo  the  realbn 

that 
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that  the  difppfition  muft  be  made  all  together,  and  in 
Giie  fingle  deed,  {uno  aSu  et  una  coniextu)^  and  that  a 
perfon  is  obliged  only  to  obferve  the  fblemnitiea 
requifite  for  making  one  fingle  will. 

A  pupillary  fubftitution  is  not  then  valid,  when  it 
is  made  in  a  particular  will,  or  at  another  time  than 
when  the  father  makes  his  own  proper  will.  More- 
over, it  is  allowable  for  a  teilator,  if  he  be  afraid  that 
the  pupil  has  any  thing  to  dread  from  the  perfon  fub- 
ilituted  to  him,  to  add  to  the  fettlement  of  his  own 
effeds  a  fealed  note,  in  which  the  name  of  the  fubfti^ 
cute  is  to  b€  marked;  and,  in  this  cafe,  it  is  fuffi- 
cicnt  if,  in  his  will,  he  declare  in  general,  that  he 
fubititutes  to  his  child  in  nonage,  in  cafe  he  happens 
to  die  before  the  age  of  puberty,  the  peribn  whofe 
name  he  has  marked  in  the  fealed  note. 

On  one  fide  there  are  really  here  two  fucceffions  y 
namely,  that  of  the  teflator  and  that  of  the  child  in 
nonage  \  the  farfl:  is  the  principal  fuccefTion,  and  the 
other  the  accefTory ;  which  has  this  effeft,  that  if  the 
father's  will  be  null,  the  fubflitution  ceafes  to  have 
any  cffedt ;  but  the  cafe  is  not  the  fame,  when  the 
wUl  is  only  invalidated  with  refpedt  to  the  nomination 
of  heir ;  the  reafbn  of  which  is,  that  the  fubftitution 
to  the  father^s  fortune  remains  valid* 

It  is  not  netfeflkry  for  the  father  and  mother  to  be* 
gin  their  will  by  the  nomination  of  their  child  in  non- 
age-, for  they  are  at  liberty  to  fubftitute  firfl  an 
heir  to  their  child  in  nohagc,  and  afterward  to  difpofe 
of  their  own  proper  fortune,  provided  the  whole  be 
done  together,  and  by  one  fingle  deed,  {uno  aSu  et 
tontextu)  ;  for  here  there  is  no  regard  to  the  order  in 
which  the  fettlements  are  written,  but  to  the  order 
itfelf,  in  which  the  fuccelEon  is  to  be  difpofcd. 

S  20. 
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S  ^o. 

The  eFetfl  of  a  pupillary  fubftitotion  is,  thic  tlitt 
fubftitute  fucceeds  when  the  heir  appointed  happens 
to  die  before  the  age  of  puberty. 

If.  I.  When  a  rather  appoints  for  his  heirs  two 
children  in  nonage,  and  fubftitutes  Caius  to  both, 
Caius  cannot  be  admitted  to  their  fuccelfion^  unle& 
they  have  both  died  before  the  age  of  puberty. 

If  one  of  the  two  die  before  the  age  of  puberty^ 
and  the  other  arrive  at  that  age,  the  fubftitution  will 
be  ineflPeduaL  The  reafon  of  which  is,  that  it  is 
prefumed  the  teftator  defigned  tp  favour  his  children 
rather  than  the  fubftitute. 

And  even  though  the  fon,  who  arrives  at  the  ago 
of  puberty,  fhould  not  incline  to  become  heir,  the 
fubftitute  would  ftill  not  be  admitted  to  the  fuccefliort 
by  virtue  of  a  tacit  and  vulgar  fubftitution,  becaufe 
we  have  entirely  aboliihed  tacit  fubftitutioos^ 

$  21, 

When  the  condition  comes  to  cxift,  the  fubftitute 
fucceeds  to  all  the  rights,  both  of  the  teftator  and 
of  the  heir  appointed,  and  excludes  all  the  relations 
to  whom  the  child  in  nonage^  if  he  could  have  made 
a  will,  might  have  left  the  legitim,  and  the  teftator 
had  pafted  over  in  filence,  or  difinherited  without  2I 
caufe. 

Thus  when  a  father  or  a  mother  ihall  fubftitute  i 
ftranger  to  their  fon,  pafling  over  their  father  or  mo- 
ther in  filence,  the  fubfHtution  fhall  not  be  inefFeftuali 
the  reafon  of  which  is,  that  it  is  not  the  fon,  but 
the  father  or  mother  who  made  the  will,  and  that  the 
father  and  mother  are  not  mutually  obliged  to  )eav« 
the  legitim  to  each  other. 

§  22. 
The  pupillary  fubftitution  is  ineffeftual, 
1 0  When  the  heir  appointed  dies  before  tlic  age 

of 
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of  puberty,  which  Ihail  be  for  boys  the  fixteenth 
year  complete,  and  for  girls  the  fourteenth.- 

2.)  When  a  teftator  adds  a  certain  time  to  the  fub- 
flitution  ;  for  example  when  he  fays^  1  fubftituU  Caius 
to  fny  fin  J  in  cafe  be  bafpen  to  die  before  bis  tenth  year. 
In  this  cafe  the  fubflitution  is  inefiedual,  as  foon  as 
^e  fon  ihall  have  arrived  at  ten  years  of  age. 

3.)  When  ail  the  father's  will  is  annulled  and  made 
void ;  that  is  to  fay,  when  it  is  abfolutely  invalid. 
The  cafe  is  otherwife  when  it  fubdfts  in  part. 

4.)  When  the  heir  appointed,  or  rather  his  guar- 
dian, renounces  the  inheiitance^  and  will  not  accept 
it :  the  reafon  of  which  is^  that  a  will  cannot  fubfiil 
without  an  heic* 

.  Neverthelefs  this  rule  admits  an  exceptton^  a)  Whetl 
it  is  a  foldier  who  has  fubftituted  to  a  pupil^  and^ 
b)  The  child  in  nonage,  to  elude  the  tcftator's  fettle- 
ment,  and  in  hopes  to  fucceed  inteitate,  will  not  ac-. 
cept  the  fucceffion;    » 

5.)  When  the  fubflitution  was  made  on  a  condition 
which  does  not  exift. 

6.)  When  the  child  in  nonage  appointed  heir  dies 
before  the  teftator; 

7.)  When  the  fubftitute  dies  before  the  child  iri 
nonage.     See  above. 

8.)  When  the  fubftitute  is  caft  in  an  a£Hon  raifed 
b^  him,  for  getting  the  will  of  the  father  of  the  child 
in  nonage  annulled. 

9,)  When  a  fathet,  after  having  mide  his  will^ 
becomes  incapable  of  making  a  will ;  for  example^ 
when  he  happens  to  be  profcribcd.     See  above. 

10.)  When  there  are  two  children  in  nonage,  and 
only  one  of  them  dies  before  the  age  of  puberty. 
Bee  above, 

II.)  When  the  fubftitute  becomes  incapable  of  re- 
ceiving by  will  at  the  time  the  condition  exifts.  See 
ojbove. 

Vol.  It  Nn  12.)  When 
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12.)  When  the  child  in  nonage  is  adopted  (arroga^ 
tus)  by  a  ftranger,  or  adopted  by  an  afcendaat.  Sec 
above. 

§23. 

But  the  fuUlitution  is  not  ineflfedhial, 

a)  When  the  pupil  procreates  children ;  wMch  (bme 
do&ors  have  regarded  as  a  method  to  put  an  end  to 
a  fubftitution,  though  without  foundation :  the  reafon 
of  which  is,  thatfoch  children  are  always  illegitimate, 
b)  When  the  pupil  enters  into  a  convent  becaufe  he 
IS  not  capable  of  making  fuch  vows,  c)  When  the 
pupil  19  appointed  heir  jointly  ^th  another  who  has 
attained  the  age  of  puberty,  and  Gaius  is  fubftituted 
to  both  •,  for  if  the  pupil  happen  to  die  before  the 
age  of  puberty,  the  fubftitution  has  its  efied,  eveft 
though  the  other  heir  Ihould  happen-  to  £uL 


A    R    T.      -IIL 

Of  tbt  Juifiitution  which  lawyers  call  fuppofed  pupillary 

or  exemplary. 

(De  fuftitutione  quaji  pupiUarL) 

XX/'Hen  a  child  has  attained  the  ag<e  of  puberty,  and 
is  not  in  a  condition  to  difpofe  of  his  fortune, 
ft>r  example^  if  he  has  loft  his  underftanding,.  or  i^ 
otherwife  incapable  of  making  a  will,  (fee  above,  tit.  IL 
§  ho.\  the  father  and  mother,  andother  afcendants  pa-' 
ternal  and  maternaly  have  a  right  to  fubftitute  to  hint 
an  heir,  and  that  is  the  fuppofed  pupillary  fubftitu*^ 
tiohy  which  is  ufually  called  exemjdary,  becaufe  it 
was  introduced  after  the  .example  of  the  pupillary 
fubflitution, 

J  25. 
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S  25. 

The  fuppofed  pupillary  fubllitution  figures  then 
the  caie  and  condition  following  ^  namely,  If  the  child 
incapaUe  of  makifig  a  wiU^  and  who  has  been  appointed 
heir  J  haffen  to  die  while  derived  of  his  underftanding^ 
cr  during  any  fuch  other  incapacity. 

Our  will  is,  that  under  the  fuppoied  pupillary  fub- 
ftitution  fhall  not  be  included  other  tacit  fubftitutions, 
for  example,  the  rulgar  nor  the  pupillary ;  but  we 
decree,  that,  when  the  incapacity  fhall  ceafe,  the 
whole  fubftitution  fhall  be  inefiedual,  and  that  th^ 
two  fucceffions  fhall  fall  to  the  heirs  inteftate. 

§  26. 
That  fuch  a  fubftitution  may  have  its  efFedt,  it  i^ 
requifite,  i,)  That  it  be  made  by  fathers  and/nothers, 
lie.  in  a  valid  will  %  and  our  will  is,  that  it  fhall  not 
have  its  effeft,  if  it  be  made  in  a  codicil,  or  in  any  other 
way  :  2.)  That  fathers  and  mothers  appoint  in  their 
will,  or  difinherit  exprefsly,  or  by  name,  the  child 
incapable  of  making  a  will :  3.)  That  they  appoint 
or  difinherit  likewife  thofe  whom  the  child  muft  ne- 
ceflarily  have  appointed  his  heirs,  or  difinherited,  if 
he  had  the  capacity  requifite :  4.)  When  there  arc 
none  of  thofe  necefTary  heirs,  lathers  and  mothers 
may  fubftitute  to  the  child  who  cannot  make  any  will^ 
any  other  perfon  capable  of  receiving  by  will ;  where- 
fore alfo  his  mother  may  fubftitute  to  him  even  the 
child's  ftep&ther. 

$27. 
There  are  then  none  but  fathers  and  mothers,  and 
the  afcendants  both  on  the  father's  and  mother's  fide, 
who  can  make  a  fuppofed  pupillary  fubftitution ; 
that  is  to  fay,  name  an  heir  to  fucceed  to  the  effev^ts 
of  the  child  incapable  of  making  a  will. 

It  thence  follows,   that  a  mother  and  a  grand- 
mother   (but   not  the  father  nor  the   grandfather) 

N  n  2  caa 
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can  fubftitutc  by  a  fuppofed  pupillary  fubftitution  to 
their  illegitimate  children. 

A  ftranger  has  not  a  right  to  fubftitute  to  the  chil^ 
of  a  third  perfon,  by  a  fuppofed  pupillary  fubftita* 
tion,  except  for  the  Ihare  ot  efieds  which  he  has  left 
him  as  his  own  heir. 

When  a  father  and  a  mother  fubftitute  to  children^ 
who  are  incapable  of  making  a  will^  different  perfons, 
and  when,  for  example,  the  father  fubftitutes  to  them 
Caius,  and  the  mother  Seius,  when  the  fucceffion  o- 
pens,  Caius  fhall  fucceed  to  the  paternal  fortune,  and 
Scius  to  the  maternal.  But,  as  to  the  child's  fortune^ 
the  two  fubftitutes  (hall  fucceed  to  it  by  equal  por- 
tions. 

§28. 

The  condition  of  the  fuppofed  pupillary  fubftitu- 
tion exifts,  when  the  children  happen  to  die  during 
their  incapacity. 

5  29. 

Moreover,  there  is  likewifc,  in  this  cafe,  but  one 
fmgle  fettlement,  and  oneftngk  ivill^  though  there  be 
really  two  fucceffion s  ;  fee  above,  §  18. ;  ^ndthe  fub- 
ftitute, when  the  condition  exifts^  fucceeds  to  the  two 
fucceflions  ;  fee  §  2 1 .  and  excludes  all  the  other  re- ' 
iations,  excepting  thofe  to  whom  he  would  have  beei\ 
obliged  to  kave  a  legitim,  if  be  had  been  capable  of 
making  a  will.     See  §  26.  ».  3. 

§  30- 
The  fuppofed  pupillary  fubftitution  ceafes  to  have 

any  enecl  in  the  fame  cafes  as  the  pupillary  fubftitu- 
tion, excepting  in  the  two  firft  cafes.  On  the  other 
fide,  neither  has  the  fuppofed  pupillary  fubftitution 
any  cfFeft  in  the  following  cafes ;  namely,  i.)  When 
the  incapacity  of  making  a  will  ceafes,  and  the  herr. 
sippointcd  prefcrves  the  capacity  of  making  a  will  to 
the  end. 
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If  the  heir  appoimed  IvaA  profited  of  m  intervdy 
in  which  he  had  tne  entire  f reo  ufe  of .  fab  rcafoa,  to 
moke  a  will  himfelf,  neither  would  the  fubftitutioa 
have  any  effeft,  erren  though  he  ftiould  afcenarard  a« 
gain  lofe  his  uoderftanding.  ....*•. 

2.)  This  fubftitutibn  Jias  likewife'iu>  efie£b:after  a 
crevtain  number  of  years,  when  the  teftator  has  fettled 
a  certain  time,  during  v^ich  only  it;  ought  to  take 
place  ;  for  example,  if  he  faid,  I  fubftitute  Casus  to  my 
Jon  %vbo  bos  loft  bis  judgment ^  in  cafe  the  latter  die  in  th^t 
fondition^  witf^in  tbefp4cf  of  ten  jears{ 


ART.      IV, 

*  * 

Of  tbe  military  fubftitution. 
'   {De  fubftitutione  militari.) 

/^NE  of  the  chief  privileges,  with  rcfpedt   to  the 

making  of  a  will  annexed  to  the  military  ftate» 

and  efl:aJ3lilhcd  both  in  favour  of  officers,  non-commif- 

iioned  officers,   and  foldiers,  is,  that  they  may  make 

|i  pupillary  or  fuppofed  pupillary  fubftitution  to  their 

children,  even  though .  they  may  have  made  no  will^^ 

or  may  have  omitted  them  m  their  will,  or  may  have 

extended  the  fubftitution  beyond  the  age  of  puberty, 

or  may  have  fubftitutcd  to  a  child  already  arrived  at 

that  age. ' 

S32. 
When  they  appoint  ftrangers  for  their  heirs,  they 

have  alfo  a  right  to  fubftitute  to  them  an  heir  by  a 

pupillary  or  fuppofed  pupillary  fubftitution. 

§  33- 
yndcr  the  military  fubftitution  are  tacitly  included 

all 
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oil  the  other  fubftitutioiis :  thus  when  a  Ibldier  ap« 
points  an  heir,  and  fubftitutes  to  him  another  heir» 
under  any  form  or  condition  whatever,  the  fubftitute 
fucceeds,  a)  When  the  heir  appointed  renounces  his 
fucceflion,  and  will  not,  nor  cannot  be  heir ;  b)  Whea 
being  in  pupillarity,  he  dies  before  the  age  of  puber* 
ty ;  or,  c)  When  being  incapable  of  making  a  will 
himfelf,  he  h^pens  to  die  during  his  incapacity.    . 


TITLE        VIII. 

Of  fuccejfms  in  truft. 
(De  fdeicommiffis. ) 

AFter  having  treated  in  the  preceding  title  of  dr- 
reft  fubftitutions,  {de  fubftttutione  beredis  direSa), 
it  is  proper  to  explain  the  fubjcd  of  feoffments  in 
truft,  or  of  fucccffion  in  truft,  (if  fubftttutione  fidH^ 
commijfaria.) 

We  have  already  Ihown  in  the  preceding  title  where- 
in confifts  the  difference  between  thofe  two  kinds  of 
fubftitutions^  namely,  that  the  firft  kind  of  fubftitu- 
tion  was  called  direvit,  becaufe  the  fubftitute  gets  im- 
mediately and  dircsflly  the  teftator*s  fucccffion,  when 
the  heir  appointed  will  not  or  cannot  be  heiri  whereas 
in  the  fubftitution  in  truft,  the  fubftitute  receives  the 
fucceflion  only  from  the  heir  appointed,  to  whom  the 
teftator  has  intrufted  it.  This  is  alfo  the  reafon  that 
this  laft  kind  of  fubftitution  is  called  fideicommiffary^ 
or  in  truft  \  that  is  to  fay,  a  fucceflion  intrufted  to  the 
fidelity  of  feme  pcrfon.  The  heir  appointed  has  beea 
cM^d  fiduciariuSj  a  truftee  or  feoffee  in  truft,  becaufe 
the  teftator  confides  in  him  with  rcfpcft  to  the  r«fti-' 

tution 
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tudon  of  tbt  faccefiion ;  and  the  fubftitute  has  hdn 
called  fideicommiiTaiy,  (bens  fideicommfffkrm)^  becaufe 
lie  gets  the.  fucceffion  only  from  the  peribn  in  wkofe 
honefty  and  fidelity  the  tefiator  confided  with  refptA 
to  the  reftitution  of  the  fucceffion. 

A  fucceffion  in  truft  fuppofes  that  the  heir  is  obit-* 
ged  to  reftore  to  the  fubftitute  the  fucceffion,  {amm 
jus  deftm^),  ot  only  a  part  of  the  fucceffion. 

,    §4- 
A  fctdement  by  which  the  teftator  begs  the  hei^ 

whom  he  appoints  to  reftore  to  a  third  party  all  the 

fortune  (omnia  bona)  i^hich  he  leaves,  is  not  then  ati 

univcrfal  feoffment  in  truft,   but  only  a  particular 

truft  or  feoffment  in  triift,  (fideicomnHjfum  particulare)^ 

dr  a  legacy  of  all  his  efieds,  {k^atum  omnium  hdnorum)* 

A  man  may  alfo  make  a  truft-deed,  or  feoffment  in 
truf^,  by  a  deed  among  the  living,  (per  faSum  inter 
vivos\  by  a  contraft  of  marriage,  by  aii  agreement, 
and  by  fimple  promifc ;  and  in  whatever  other  way  the 
tmft  be  made,  one  may  apply  to  it,  as  to  its  objfeft^ 
and  the  effedt  that  it  is  to  have,  (quoad paSlumy  ohjeSum^ 
€t  effeStm\  all  that  (hall  be  prefcribed  in  this  tide 
concerning  teftamentary  trufts,  or  feoffments  in  truft* 

Parucular  trufts  (fidetcommijfajingularia)  may  likewife 
be  made,  reftrained  to  certain  effeds  belonging  ta 
the  fubjeA  of  legacies,  which  we  fliall  treat  of  in  the 
following  book. 

§7- 
I.)  That  the  univerfal  truft,  or  feoffment  in  truft, 

ma4e  in  a  teftamentary  difpofition,  may  be  valid,  it  is 
requifite  that  the  teftator  be  in  a  capacity  to  make  a 
will)  {u$  bakeaf  teftamenti  fdBionem)  *,  2.)  That  he  de- 
clare 
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ckre  ^iduetif  hk  will  and  intennon  to  inak«  a  tnift-^ 
deed^  or  feofiYnenc  intfuft;  3.)  Tiiat  the  heir  ap- 
poiniied,  cnUed  fiduciariMs^  feofFee  in  cruft,  or  truftce, 
accept  die  inheritance,  and  taice  poKleffioA  of  It ;  and, 
4.)  That  the  perfon  to  whom  tiie  fucceffion  is  to  be 
reftorcd,  accept  it  alfo,  and  be  in  a  capacity  to  ac- 
cept  it. 

I.)  Forche  validity  of  an  univerfiil  trpft^d^ed,  or 
feoffment  in  truft,  it  is  then  rcquifite,  in  the  firft 
place,  that  the  perfon  who  wants  to  make  fuch  a 
truft,  or  feoffmeDt  in  truft,  in  a  teftamcntary  fettle- 
ment,  do  it  in  a  judicial  will,  and  consequently  be 
capable  of  making  a  will  -,  a  fubjeft  which  has  been 
treated  of  above,  in  book  YII.  title  H. 

Sp,  for  tHe  fixture,  no  truft  or  feoffment  in  truft 
can  be  made  in  a  codicil,  or  in  letters,  nor  can  the 
heirs  inteftate  be  burdenetd  with  it. 


>>  I 


• .  II.)  It  is  r^equifite^  io  the  fecond  placq,  that  the  te*^ 
^atK>r  explain,  ^.  declare  very  dillindly  his  wiU  pnd 
intention,:  t^Qi;  inake  a  truit,  or  feoffment -in  - traft  $ 
wh^rc;forc  a  perfon  who  makes  a  will  by  word  of 
mouth,  c^^npt  make  known  his  will  by  fignals  and 
n)o):i9i)g  of  the  head,  but  he  ought,  to  rsufe  his  voice^ 
and  make  known  his  intentions  by  words  diflindl 
and  well  articulated. 

'•  N.  i .  An  intention  to  m^ke  a  truft-deed,  of  fecifF- 
ment  in  truft,  may,  neverthefcfs,  be  dcclaPdd  indireft- 
ly  ^  for  example,  when  a  teftator  prohibits  the  heii' 
appointed  to  alienate  the  fucceOTion  in  wIvHe  or  iti 
part,  and  the  heir  appointed  has  children,  or  when 
tliere  is  a  fubftitution  :  for  in  this  cafe  it  is  fuppofed 
that  the  prohibition  was  made  for  the  good  of  th<? 
children  or  fubftitutes.  • 

-  Except  in  tbefe  two  cafes  a  prohibition  to  alienate 

(hall 
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iSmtt  be  itieftdtual,  and' mi  heir  maf,  norv^ithftanding 
of  iuch  prohibitioii)  difpofe  at  his  plcafure  of  the  fuc- 
veffion  or  legacy. 

N'.  2.  Thoifgtt  the  teftator  have  made  but  one  kind 
of  prohibition- to  alienate,  the  other  kinds  of  aliena- 
tion are  neverthelefs  included  in  it ;  for  example,  if 
he  have  forbid  to  fellanefl^te,  it  cannot  be  alienated 
by  a  legacy^  by  a  donation^  &t:.  ^  one  has  not  even  a 
right  to  mortgage  it. 

N.  3.  The  prohibition  may  be  either  perfonal  or 
real.  By  the  perfonal  prohibition  is  underftood  that 
which  is^  diretfbed  only  to  the  hdr,  and  reflrained  to 
his  peribn ;  for  example^  when  a  teftaior  interdicts 
the  heir  fimply  from  the  alienation  of  a  fubjeA,  or  of 
an  eftate.  ^ut  a  real  prohibition  takes  place^  when 
the  prohibiuon  to  alienate  is  annexed  to  tne  fubjed  or 
eftate  itfclf -,  for  txample^  when  a  teftator  declares 
that  the  fuc(^ffibn;  &x.  is  not  tt  be  alienated;  In  the 
firft  cafe,  the  tmft^  or  feoffment  in  truft,  is  extin- 
guifhed  by  the  death-  of  the  heir  appointed,  called* 
fducidrius^  and  his^  heirs  have  a  right  to  alienate  the 
truft,  or  feoffment  in  truft ;  in  the  fecond  cafe,  the 
tmft  fubfifts  ftill  with  refped  to  the  fideicommiffar^ 
heirs,  when  there  are  children  or  an  heir  fubftituted. 
See  n.  !• 

N.  4.  The  teftator  bias  alio  a  right  to  intefdift  his 
heirs  from  alienating  either  in  perpetuity,  (in  pfrpe-' 
tuum)^  when  thi  ufiatar  kaves  in  legacy  a  truft  to  a  fa^ 
mihf^  or  to  relations:  it  is  alfo' indifferent  whether  he 
exprefs  himfelf  thus,  I  will  that  the  eftate  remain  in  the 
family^  or  if  he  fay,  *  /  vAll  not  home  the  eftate  alienated 
out  of  the  family.  The  proliibition  for  a  certain  time 
is  made,  when,  for  example,  the  feoffment  in  truft  is 
limited  to  the  fecond,  third,  feff.  generation,  or  when 
the  heir  is  prohibited  to  alienate  any  thing  of  the  fuc- 
ceflion  for  thirty  years* 

N.  5.  Neverthelefs  the  prohibition  to  alienate  ceafes 
Vol.  IL  O  o  w 
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to  have  any  efiedl,  when  all  the  relations  confent  id 
the  alienation,  and  confequently  to  the  extin&ion  o£ 
the  teofFment  in  truft  •,  the  reafon  of  which  is,  that 
the  feoffment  in  truft  wis  made  in  their  favour. 

Neither  can  the  heirs  of  fuch  as  have  given  their 
confent  claim  the  eftate,  becaufe  they  are  anfii^erable 
for  the  deed  of  their  parents^  (faSum  pantUum  fr^e- 
ftant)  \  which  ihall  take  place,  even  though  they  (hould 
renounce  the  other  eSe£ts  of  the  fucceifioh  of  their 
fathers  and  mothers* 

§  Id. 

The  teftator  may  likewife  impofe  on  the  fideicom- 
miflary  heirs  all  the  conditions  which  he  has  a  right 
to  impofe  on  direfl:  heirs,  and  which  fhall  be  treated 
of  below,  in  title  XIII . 

§  II. 

l^here  is  often  a  tacit  condition  included  in  the 
truft,  or  feoffment  in  truft,  namely,  when  the  teftator 
requires  the  heir  appointed,  called  fiduciarius^  to  re-* 
ftore  the  fucceffion  to  his  own  proper,  fon;  for  this 
fettlement  cannot.be  underftood  but  of  the  cafe  in 
which  the  heir's  fon  (hall  ceafe  to  be  under  his  pater- 
nal power ;  the  reafon  of  which  is,  that  a  father  has^ 
the  ufufruct  of  his  fon's  adventitious  peculiar* 

It  is  alfo  a  tacit  condition,  when  a  man  appoints  for 
his  heirs  his  own  children,  his  father  and  mother,  and 
his  brothers,  requiring  them  to  reftorc,  after  their 
death,  the  fucceffion  to  a  third  party ;  for  that  fettle- 
ment includes  always  the  condition,  namely,  // /Ary 
leave  neither  children  nor  grandchildren.  This  condition 
Ihall  likewife  be  underftood,  even  though  the  reftitu- 
tion  to  the  fucceffion  was  to  be  made  ^r  pious  ules. 

§  12. 
A  truft,  or  feoffment  in  truft,  may  be  made  either, 
a)  In  favour  of  certain  perfons  \  or^  b)  In  favour  of  a 

relation  ^ 


' 
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relation ;  or,  c)  In  favour  of  a  family  5  or,  d)  In  fa* 
vour  of  a  body  or  community. 

N.  1 .  When  the  feoflFment  in  truft  is  confined  to 
certain  perfons,  if  they  renounce  it,  all  the  fuccclfion 
remains  to  the  heir  called  fiduciarius. 

N.  2.  When  the  fucceifion  is  in  general  to  be  re- 
ftored  to  relations,  they  come  all  b  competition  toge- 
ther, whether  they  be  males  or  females ;  but  when 
the  feoffment  in  truft  is  left  in  legacy  to  agnats,  none 
but  the  males  fucceed. 

When  a  teftator  leaves  a  feoffment  in  truft  to  his 
neareft  relation,  thereby  muft  be  underftood  not  the 
peribns  who  were  his  neareft  relations  when  he  made 
his  will,  but  the  neareft  relations  he  leaves  at  his 
death, 

N.  3i  When  a  teftator  leaves  a  truft,  or  feoffment 
in  truft,  to  his  family,  the  males  alone  are  called  to 
the  fucceiUon,  qnlefs  the  teftator  exprefsly  calls  the 
females. 

In  the  family  are  included  *  not  only  the  defend- 
ants, but  alfo  collaterals. 

N.  4.  When  the  teftator  leaves  in  general  terms  a 
feoffment  in  truft  to  his  relations,  or  to  his  family, 
and,  at  the  fame  time,  fpecially  names  any  one  of  the 
members  of  the  family,  the  latter  ftiall  be  preferred , 
even  to  fuch  as  are  nearer  than  he. 

N.  5.  When  the  heir  intrufted  with  a  feoffment  in 
truft  (fiduciarius J  happens  to  die,  and  leaving  near  re- 
lations, there  are  likewife  near  relations  of  the  teftator, 
it  has  been  made  a  queftion,  which  of  the  fideicom- 
miflary  heirs  ought  to  *  be  reckoned  the  neareft  heir, 
the  neareft  relation  of  the  teftator,  or  the  neareft  rela. 
tion  of  the  laft  pofleffor  ?  We  enaft  and  ordain,  that 
the  neareft  relation  of  the  teftator  ftiall  fucceed,  be- 
caufe  all  the  fideicommiflary  heirs  hold  their  right  by 
the  teftator's  fettlement :  whence  it  follows,  that  the 
tefta tor's  neareft  relations  have  an  older  right,  and 

O  o  a  confequcntly 
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^onfequently^  they  ought  to  be  pr^erred  to  the  ne«r* 
eft  relations  of  the  laft  deceafed. 

N.  6.  The  right  of  reprefcfitation  likcwifc  takes 
place  with  refpeft  to  feoffments  in  tnrft  left  to  rcbu 
tions,  or  to  the  family,  in  the  &me  way  as  that  right 
is  regulated  by  fucceffions  inteftate  \  wherefore  half- 
brothers  and  their  children  do  not  come  in  competi- 
tion with  brothers-german  and  their  children. 

N^  J.  F^ffmcnts  in  truft  made  in  favour  of  rela- 
tibns,  or  of  a  family,  have  their  cficd  while  there  are 
relations,  or  any  perfon  of  the  family,  which  is  extend-* 
ed  till  the  tenth  degree  of  proximity,  ^d  not  further  \ 
if  the  tefb^tor  have  ^ed  a  certain  degree  at  which  the 
feoflfment  in  truft  (hall  come  to  an  end,  it  fball  ceaie 
to  take  place  as  foon  as  the  cafe  (hall  happen. 

N.S,  A  feoffment  in  truft  may  be  made  in  favour 
of  a  body,  or  in  favour  of  a  community,  of  a  city,  of 
a  church,  of  a  chapiter,  of  a  convent,  6ff .  provided  i^ 
be  not  an  immoveable  fubjeft,  or  a  fum  above  fivc^ 
hundred  rix-dolUu's  \  the  realbn  of  which  is,  that  im- 
moveable fubjeAs  cannot  be  given  in  mortmain  {ad 
Planus  mortuas)  without  fpecial  conient,  and  that  a  le* 
gacy  cannot  be.  made  to  an  ecclefiaftiQ  community 
above  five  hundred  rix-doUars. 

III.)  It  rs  requifite,  in  the  third  place,  that  the  heir 
intrufted  with  a  feoffment  in  truft  (fidueiarius)  take 
the  tide  of  heir,  and  afterwards  rcftor?  the  fucceflion 
to  the  fldeicommiffary  heirs. 

N.  I.  When  the  heir  intrufted  to  rcftore  is  either  a 
piipil  or  under  age,  neither  of  the  two  can  accept 
the  fucceffion,  unlefs  in  the  firft'cafe  the  guardian  in- 
terpofe  his  authority,  and  in  the  fccond  the  curator 
give  his  confcnt. 

N.  2.  When  the  heir  intrufted  to  reftore  will  not 
gGcept  the  fucceffion,  it  Ihall  not  be  qcceffary  to  get 

him 
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him  conftrainMi  410  do  fo  by  the  .i^uthortty  of  the 
judge ;  but  our  will  is,  that,  in  this  cafe,  he  he  rec« 
jconed  in  law  to  ,hwt  t«ken  the  quaUty  of  heir,  and 
that  the  fidocommiflary  heir,  coming  ia  his  place, 
may  accept  the  inheritance.    See  §  22* 

N.  g.  Ned.ch^.jcaD  the  hdr  charged  to  rfftore  re- 
nounce the  fuocefGoHt  ^hen  he  b^k  alre^y  reaped 
any  advantage  from  it«  or  when  the  renuiidation  is 
made  to  defraud  creditors,  or  to  die  prejudice  of 

the  pubUc.     See  the  following  fe(ftion,  n.  2. 

« 

IV.)  In  fine«  iti$  requifite  that  die  perfon  to  whom 
the  iideicommiSiry  fuccelBon  is  to  be  reitored,  fhall 
accept  of  it. 

N.  I,  When  he  does  not  accept  it,  and  the  feoff- 
ment in  truft  is  limited  to  his  perfon,  the  heir  called 
^duciarius^  keeps  the  whole  Ajccefiion :  the  truil-deed 
fubfifts  however  as  to  legacies,  when  the  fideic-om- 
niiilary  heir  has  been  burdened  to  pay  any. 

But  if  the  feoffment  in  truft  were  made  to  fcvcral 
perfons,  as  happens  when  it  is  left  to  a  family,  ia 
this  cafe  all  thofe  who  compofe  the  family  muft  be 
informed  of  the  renunciation  of  the  neareft  j&deicom- 
miflary  heir,  and  the  heir  charged  to  rcftore  {fiduda^ 
fius)  cannot  afiumc  the  fucceffion  till  they  have  all 
given  their  declaration,  whether  they  will  accept  the 
feoffment  in  truft. 

iV.  2.  The  fidcicomniiflary  heir  is  obliged  to  ac- 
cept the  feoffment  in  truft,  when  he  is  debtor  to  the 
exchequer,  or  when  there  are  other  debts  that  he  is 
not  in  a  condition  to  pay.  See  %  13.  ».  3.  The  ex- 
chequer and  the  creditors  have  even  a  right  to  claim 
the  fucceffion  from  any  polTefTor,  by  a  Faulian  adtion, 
{aliiont  Pauliana,) 

N.  3.  When  one  of  the  fideicommiffary  heirs  ftiall 
once  renounce  the  feoffment  in  truft,  and  will  not  ac- 
cept 
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cept  the  fucceffion,  he  fhall  not  afterward  be  allowed 
to  demand  it. 

•  But  if,  within  the  time  prefcribed,  he  allege  good 
reafoos  to  be  reftored  againft  his  renunciation,  they 
fhall  be  received  and  examined  \  and  if,  after  the  de- 
mand for  reftitution,  he  happen  to  die,  his  heirs  fhall 
be  allowed  to  profecute  the  caufe ;  but  they  would 
not  be  heard  if  the  fuit  were  only  to  be  begun, 

■ 

§  15- 
The  objeft  of  an  univerfal  feoffment  in  trufl  is  the 

whole  fucceffion,  or  a  part  of  the  fucceffion ;  in  one 

word,  all  that  the  heir-truftee  (fidudarius)  has  received 

es  heir  -,  whence  it  refults  that  the  teftator  cannot,  in 

any  way,  oblige  him  to  reftore  more  than  the  amount 

of  the  inheritance* 

N.  I .  Under  the  reftitution  that  the  heir  intrufted 
with  the  feoffment  ought  to  make,  are  included  the 
accefHons  and  fruits  which  have  augmented  the  flic-' 
cefTion,  before  his  entrance  on  the  inheritance. 

N.  2,  When  the  heir  intrufted  with  the  feoffment 
(hall  enjoy  any  fruits  of  the  fucceffion  after  it  is  open* 
ed,  he  fhaJl  alfo  be  obliged  to  reftore  them,  if  he  have 
been  backward  in  making  reftitution  of  the  truft. 
But, 

N.  3.  When  the  heir  intrufted  with  the  feoffment 
is  to  reftore  only  after  his  death,  he  fhall  appropriate 
to  himfelf  all  the  fruits  which  he  fhall  receive,  even 
though  they  were  not  confumed  at  the  time  of  his 
deceafe,  and  were  ftill  exiftent  *,  which  fhall  alfo  take 
place,  even  though  the  teftator  had  ordained  him  to 
reftore  to  the  fideicommifrary  heirs  all  that  he  fhould 
acquire,  or  all  that  fhould  remain  to  him  of  his  for* 
tune, 

N.  4.  The  obligation  to  reftore  an  univerfal  truft 
or  feoffment  in  trulV,  is  not  extended,  i.)  To  fiefs 
iffhich^   by  the  agreements  and  forcfight  (ex  paSo  e$ 

frovidentia) 
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pravidenfia)  of  anceftors,  return  to  the  heir  calkd  jf^ 
Juciarius ;  it  is  otherwife  of  fiefs  which  are  fimply  he* 
reditary. 

Neither  can  the  obligation  be  extended,  2«)  To 
what  the  teftator  owed  to  the  heir  intrufted  with  the 
feoffment,  and  which  confequently  he  may  deduft 
from  iL 

3.)  To  what  that  heir  has  expended  for  the  prefer- 
ration  and  melioration  of  the  fucceflion« 

4.)  To  a  family-tomb,  which  remains  with  the  fa« 
mily. 

N.  5*  When  the  teftator  has  fettled  a  portion  in 
favour  of  the  daughter  of  the  heir  intrufted  with  the 
feoffment,  or  a  donation  in  profpeft  of  marriage  in 
favour  of  his  fon,  the  fideicommiflary  heir  cannot 
oblige  them  to  reftore  thofe  advantages  which  the 
teftator  has  given  them. 

N.  6.  The  heir  intrufted  with  the  feoffment  fhall 
not  be  obliged  to  reftore  the  legacies  left  him  by  the 
teftator,  though  this  laft  had  ordered  that  the  heir 
(hall  reftore  all  that  he  has  received  of  his  effects* 

$16. 

From  what  is  faid,  it  evidendy  follows  that  the  heir 
intrufted  with  a  feoffment  has  not  a  right  to  alienate 
any  thing  whatever  of  the  fuccelEon,  which  he  is 
obliged  to  reftore }  neither  has  he  a  right  to  oblige 
any  of  the  fideicommilTary  heirs  either  to  confent  to 
the  alienation,  or  to  buy  themfelves  what  belongs  to 
the  heritage. 

When  the  heir  intrufted  with  the  feoffment  fhall 
alienate  a  thing  or  fubjedt  belonging  to  the  fucceffion, 
he  fhall  forfeit  all  the  fucceffion,  which  fhall  be  taken 
from  him  without  form  of  law,  in  order  to  put  the 
peareft  fideicommiffary  heir  in  poffcffion  of  it. 

iST.  I.  Neither  can  an  heir  intrufted  with  reftoring 
the  fucceffion  tranfaft  concerning  it,  or  concerning 

any 
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aay  one  of  the  things  which  make  a*  pal*t  of  it,  nof 
pftwn  nor  tnortgage  them-:  but  he  may  eftablifh  oit 
thofc  fubjeAs  a  right  of  fcrvitude  or  of  furface^  or 
fee  them  to  a  tenant  for  feveral  years  ;  prov^ided  always 
that  the  right  which  he  grants  (hall  ceafe  when  hii 
own  right  Ihall  be  extingtiiffied. 

N.  2.  The  rule  which  would  have  the  heir  intruft* 
ed  to  relfcore  not  to  have  power  to  alienate  the  fuccef- 
fion  admits  an  exception  when  the  alienation  is  nc- 
cefl&ry  j  namely,  i .)  When  the  teftator  having  left 
debts,  he  is  obliged,  for  payment  of  them,  to  fell  a 
part  of  the  ^efts  of  the  Ibcceflion, 

2,)  When  there  ire  fafc^edts  of  thefuceeiBon  which 
cannot  be  preferved,  and  Vhich  vtould"  perilh  in  time; 
but,  in  this  cafej  the  heir  charged  to  reftore,  is  obli- 
ged to  reftore  their  value,  and,  if  he  buy  like  things^ 
and  of  the  fame  value,  they  fhall  be  included  in  thd 
truft,  in  place  of  thofe  which  he  may  be  obliged  to 
alienate^ 

J,)  When  the  heir  irttrufted  to  reftore  fhall  himfelf 
have  debts,  there  may  be  occafion  for  a  real  feifure 
of  the  incomes  of  the  feoffment  in  truft^  as  long  as  h<s 
is  to  enjoy  it  •,  but,  when '  the  time  of  rcftoring  thd 
feoffinent  is  come,  the  real  feifure  (hall  no  longer  have 
any  cStA  with  refpeft  to  thofe  incomes. 

An  alienation  may  likewife  be  made, 

4.)  When  all  concerned  in  the  truft-right  or  feoff^ 
ment  in  truft,  that  is  to  fay,  all  thofe  to  whom  it  id 
to  be  reftored  afterward^  (hall  confent  to  the  alienation. 

5.)  When  the  perfon  who  alienates  is  the  laft  of  the 
family,  even  though  he  (hould  leave  children ;  the 
reafon  of  which  is,  that  they  are  anfwerable  for  their 
father's  deeds. 

6.)  But  the  heir$  of  the  perfon  who  is  charged  to 
reftore  the  truft-righr,  or  feoffment  in  truft,  have  no 
right  to  take  out  of  it  a  portion  or  a  donation,  in 

profpe^ 
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profpcft  of  marriage,  ,  fat*  kfs  are  they  entitled  to 
claim  aliments,  or  the  expenfes  of  education. 

S 17. 

When  the  tcftator  has  not  ordered  the  heir  whom 
he  appoihts,  to  reftore  all  his  fucceffion,  or  a  certain 
ifaare  of  it,  but  has  (imply  ordered  him  to  reftore 
what  Ihall  be  remaining  of  the  fueceflion,  when 
he  himfclf  Ihall  ha})pen  to  die  •,  in  this  cafe  the  heir 
has  a  right  to  alienate  three  fourths  of  it,  and  to  leave 
only  the  fourth  to  the  fidqipommiflary  heirs. 

To  prevent  kw-fuits  afterward  on  account  of  the 
fucceffion,  and  of  what  belongs  to  it,  every  fideicom- 
mifiary  heir  has  a  right  to  demand  that  the  heir  in- 
trufted  with  a  feoffment  fhould  make,  in  his  prefence, 
before  entering  on  the  inheritance,  a  formal  inven- 
tory. 

When  none  of  the  fadeicommilTary  heirs  fhall  de- 
mand an  inventory  to  be  made,  the  heir  intrulled  to 
reftore  Ihall  make  it  judicially,  without  being  required 
fo  do  fo  within  the  fpace  of  three  months  at  moft  ; 
failing  which  he  is  to  expedt  that  the  fideic ommifTary 
heirs  will  be  allowed  their  oath  ad  litem  j  for  we  will 
not  allow  that,  in  this  cafe,  the  heir  intrufted  with 
the  feoffment  be  permitted  to  give  in  a  particular 
account,   though  he  offer  to  do  fo  upon  oath. 

The  tideicommifrary  heirs  may  likewife  implQre 
the  adiftance  of  the  judge,  to  oblige  the  heir  intruft- 
ed with  the  feoffment  to  give  fecurity  that  he  will  re- 
ftore faithfully  the  whole  in  due  time  -,  it  would  be 
otherwife  if  the  teftator  had  remitted  his  fecurity  ;  in 
both  cafes  the  fideicommiflary  heirs  have  a  tacit  mort- 
gage on  the  other  effedls  of  the  heir  charged  with  the 
truft-right,  or  feoffment  in  truft. 

YoL.  D-  Pp  N.i. 
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N.  I .  When  the  fideicommiilary  heirs  are  called . 
fucceflivcly  to  the  truft-right,  and  it  has  been  rcfto- 
red  to  the  neareft,  the  reft  have  a  right  to  require  him 
to  give  fccurity. 

JV.  2.  When  the  heir  who  is  to  give  fccuricjr  can- 
not give  it  by  pledges  or  bondfmen,  he  fhall  not  be 
allowed  to  give  his  oath  in  fecurity,  but  the  fucccf- 
flon  (hall  be  feque(bered,  and  the  immoveable  lbbje& 
fet  to  tenants. 

That  the  heir  charged  to  reftore  may  have  time  to 
be  informed  of  the  llate  of  the  fuccefllon,  and  that 
he  may  make  no  raih  ftep,  we  allow  him  a  time  to 
deliberate,  {Jempus  deliberandi.) 

Moreover,  the  heir  intruded  with  a  feoffment  or 
truft-right  is  anfwerable  for  the  fraud  and  great  faults 
(dolum  et  latam  culpam  pr^Jiat)  which  he  may  have 
committed  \  •hxit  he  is  not  obliged  to  be  anfwerable 
for  the  things  which  are  loft  by  his  fault,  when  it  is 
a  flight  fault,  (non  ex  culpa  levi  tenetur)^  unlefs  he  have 
been  dilatory  in  reftoring  the  truft  right  or  eftate. 

§  22. 

The  Roman  laws  reckoned  it  an  eflentlal  condi- 
tion of  a  truft-right,  or  feoffment  in  truft,  that  the 
heir  appointed  and  required  to  reftore  the  fucceffionr, 
fhould  accept  it,  and  take  the  quality  and  title  of  heir  ^ 
the  reafon  of  which  was,  that  the  whole  truft-right  or 
feftffment  in  truft  was  ineffeftual,  when  the  heir  would 
not  accept  the  fucceflion. 

That  the  will,  then,  and  fideicommiflary  fucceflion 
might  be  fupported  by  entering  upon  the  inheritance^ 
they  allowed  the  heir  intrufted  with  a  feoffment  in 
truft,  or  truft-eftate,  to  retain  a  fourth  of  it,  after 
dedudlion  of  the  debtsj  {cum  onere  et  commodo)^  which 

fourth 
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•  • 

fourth  was  called  the  Trebellianic  fourth,  {quarta 
"TreheUiamca.) 

But,  as  the  fettlement  of  this  fourth  occafioned  al- 
moft  infurmountable  difficulties,  both  with  refpeft  to 
its  difference  from  the  Falcidijn,  and  with  refpeft  to 
the  way  of  reckoning,  and  tl)e  cafes  in  which  it  did 
not  take  place,  (ratione  exclufioms  quarU)  •,  we  ena<5t 
and  ordain  by  thefe  prcfents,  and  lay  it  down  as  a 
general  rule,  that,  for  the  future,  no  heir  can  re- 
tain the  Trebellianic  fourth,  and  that  the  heir  intrafted 
.-with  the  feoffment  or  truft-eftate,  fhall  be  obliged  to 
reftore  it  to  the  fideicommiffary  heir,  without  dc- 
duding  the  fourth  from  it. 

If  he  will  not  accept  the  fucceflion,  it  (hall  not  be 
neceffary  to  tonftrain  him  to  do  fo,  but  the  fideicom- 
miffary heir  fhall  have  a  right  immediately  to  appro- 
priate to  Wmfelf  the  fucceffion,  without  waiting  till 
it  be  reflored  to  Kim  ;  at  any  rate  he  fhall  be  put  in 
pofijbf&on  of  it  by  authority  of  the  judge ;  fee  above, 
513.  which  fhall  likcwife  be  obferved  with  regard  to 
the  other  fideicommiffary  heirs  intrufled  with  rcfloring 
thcfucceffion  to  thofe  who  follow  them. 

The  cffedt  of  an  univerfal  truft-right,  or  feoffment 
in  trufl,  confifts,  i.)  In  this,  that  the  heir  intrufled 
wfth  a  feoffment,  or  truft-eftate,  is  obliged  to  reftore 
to  the  fideicommiffary  heirs  all  that  he  has  received 
in  quality  of  heir,  and  according  to  the  inventory 
made  of  the  fucceffion.     See  above,  §  15. 

When  the  heir  intrufted  to  reftore  dies  before  the 
teftator,  the  feoffment  or  truft-rigbt  nevcrthelefs  con- 
tinues to  have  its  effedt,  and  the  fideicommiffary  heir 
may  take  the  title  and  quality  of  heir,  and  accept  the 
fucceffion,  without  waiting  till  it  be  rcftored  to  him. 

§  24. 
When  the  heir  intrufled  with  the  feoffment  or  trufl- 

P  p  2  eflate. 
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eftate,  or  his  heir^  reaps  any  advan^ige  from  the 
fucceHion;  for  example,  when  the  teftator  allows 
him  to  retain  a  thing  or  fub3e&  belonging  to  the  fuc- 
cefGon,  or  to  dedu(%  from  it  a  certain  lum,  he  Is  obli- 
ged to  pay  the  burdens  of  the  fuccelTion  in  propor* 
tion  to  what  he  gets. 

But  if  he  reap  no  advantage  froni  it,  and  be  obliged 
immediately  to  reftore  thp  fucceflion,  all  the  debts 
due  to  or  by  it  are  transferred  to  the  fideicom miliary 
heir,  the  heir  intrufted  with  the  feoffment  or  truft- 
eftate  not  being  to  bear  any  burden  of  a  fucce/Gop 
from  which  he  reaps  no  profit  %  but  he  (hall  not  have 
a  right  to  deduA  from  it  the  Trebellianic  fourth, 
fince  we  have  entirely  abolifhed  it,  on  account  of  the 
innumerable  fubtilties  which  it  occafion^. 

§25. 
A  truft-right  or  feoffment  in  tryft,  and  the  a^on 

arifing  from  it,  are  prcfcribed  in  thirty  years ;  but 

the  prefcription  does  not  begin  to  run  till  the  time 

that  the  truft  right  and  eftate  fall  to  the  fideicommif- 

fary  heir. 

The  reftitution  is  made  in  two  ways,  either  verbal- 
ly, (verbis)^  or  rcallv,  (re) :  it  takes  place  verbally,  {vcr- 
bis\  when  the  heir  intrufted  with  the  feoffment  or 
truft-eftate  declares,  by  words  or  in  writing,  that  he 
wants  to  reftore  the  fuccejflion  to  the  fidcicommiflary 
heirs  :  it  takes  place  really,  {re)^  when  the  heir  intrxift- 
ed  with  the  feoffment  or  truft-cftate  delivers  it  effec* 
tually  and  really  to  the  fidcicommiflary  heir,  or  to 
his  commiffioner  or  attorney,  or  even  to  a  third  party, 
whofe  acceptation  the  fideieommiflary  heir  afterward 
ratifies. 

In  the  firft  cafe,  the  fideieommiflary  heir  acquires 
only  the  right  of  fucceeding,  and  confequently  he  has 
the  adion  called  fetiiio  hereditatis  fdekomm^ffaria,  Ob«- 

ferve. 
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fcrvc,  that,  to  this  aftion  i^iay  be  applied  all  that  was 
prpfpribpd  concpmiijg  th?  ^^iftn  c^led  fiifXi/w  here- 
di talis. 

In  the  ff^pn4  cafe^  i^yhen  the  fticaiCon  >  reflior<;4 
in  f^a  orrpaliy,  Trfj,  tbf  fidcicprjiniiflary  heir  acquires 
the  poffeflipq,  iw4t  by  tha^t  in^a^3,  4II  the  intcrdi<9? 
allowed  to  the  poileflbr. 

He  may  alfo,  in  quality  of  proprietor,  chlm  the 
things  belonging  to  thp  juccefiion  from  all  fuch  as 
TgyBSpb  then). ' 


TITLE      IX. 

< 

Of  mutual  wills  between  hujbani  and  wife. 


Si* 

IT  pretty  frequently  happens  that  a  hufeand  and  his 
wife  make  a  mutual  will,  which  hitherto  has  oc'- 

cafioned  frequent  law-fuits. 

* 

§  2. 
Such  a  will  may  be  made  either  by  words  or  in 
-wridag. 

The  Igivs  require  for  a  mutual  will  made  by  wri- 
ting, 

I.)  That  ?he  huflaand  ^qd  wife  include  it  in  one 
^nd  the  iame  dee4 ;  either  by  executing  their  laft  will 
jointly,  for  example,  by  exprefling  th^mfelvc^  in  this 
manner,  We  Jubfcribers^  bi/ifband  am  wife^  &c. ;  or  by 
making  their  will  the  one  after  the  other.  2O  That 
they  prefent  this  deed  in  court,  which  ihall  be  eaually 
valid,  whether  each  party  have  figned  their  own  Icttle- 
tnent  in  particular,  ox  if  both  h^ve  figned  the  whole 
will, 

S4. 
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§4- 
When  dicy  ^ant  both  to  make  their  wiB  verbally, 

for  fuch  a  mutual  will  the  one  muft  declare  after  the 

other,  bbt  immediately  following,  of  which  a  record 

fhall  be  kept  -,  as  to  the  wife's  declaration,  it  is  re- 

quifitc  that  Ihe  make  it  herfelf,  and  not  by  the  mouth 

of  her  hufband* 

S  5- 
Such  a  mutual  wiU,  whether  made  by  wridog  or 

in  words,  is  but  one  fingle  and  the  fame  will,  which 

confequently  does  not  require  double  folemnities :  ic 

is  fufficient  likewife  that  one  of  the  fpoufes  have  cau- 

fed  the  judge  to  be  called,  and  that  the  fame  judge 

receive  the  feulements  of  both,  provided  it  be  done 

altogether,  (uno  conlextu.) 

Moreover,  the  judges  (hall  obferve,  on  this  occa* 

fion,    the  precautions  preicribed  above,  in  title  ITL 

§  3; ;  and '  the  wife  (hall  be  heard  feparately  on  the 

articles  mentioned. 

S  6.  *       * 
Befides,  it  is  indubitable,  that  in  this  will  are  alfo 
to  be  obferved  the  folemnities  which  are  called  inte^ 
rior  or  intrinlic,  (foUmnitates  inirinfeca.) 

Lawyers  have  difputed,  whether  one  of  the  Ipoufes 
may  make  any  alteration  in  their  teftamentary  fettle- 
mcnt  in  their  lifetime,  or  to  take  .place  after  tHeir 
death.  Some  have  denied,  and  fome  affirmed,  that 
they  might.  Others,  in  fine,  have  faid,  that  a  dif- 
tinftion  muft:  be  made  in  a  will,  whether  it  were  what 
is  called  c$rrefpe£livum  or  not ;  that  is  to  fay,  whether 
the  hulband,  for  example,  had  appointed  his  wife  his 
heir,  or  left  any  thing  in  legacy  to  his  wife's  relations, 
or  difpofed  in  favour  of  his  wife  and  her  relatione, 
only  bccaufe  his  wife  had  mutually  provided  for  him 

the 
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the  fame  advantages  -,  or,  if  the  teftamejitaiy  and  mu-; 
tual  lettlement  bore  no  fuch  thina. 

We  entirely  abolifh,  by  thcfe  preferits,  that  diftinc-' 
tion  which  is  altogether  deftitute  of  foundation,  -  aa^ 
we  eftablifh  it  as  a  certain  rule,  that  all  mutual  wills, 
v^ich  a  hufband  and  a  wife  fhall  offct  in  court  in' 
the  manner  prefcribed,  whether  by  word  or  ifi  wri- 
ting, be  reckoned  wills  of  the  firft  kind,  {c&rrefpeSiva)^ 
that  is  to  fay,  they  (hall  be  reckoned  to  have  been 
made  with  a  view  to  a  return. 

For  it  is  natural  and  rational  toprefume,  that  a 

wife,  for  example,  provides  advantages  to  her  huC- 

band  and  his  relations,  becaufe  her  huiband  alfo  rc^ 

membered  her  and  her  relations  in  his  will,  and  that 

flic  would  not  have  provided  thofe  advantages  if  her 

hufband  had  not  thought  of  her  and  her  relations.    . 

We  enaft  and  ordain,  in  coftfeqqence  of  this  prin* 

^iple,  that  when  one  of  the  fpoufes  fhall  revoke  their 

teflamentary  fcttlement  in  their  lifetime,  or  it  fhall 

otherwife  be  annulled,  the  fettlement  of  the  other 

fliall  likewife  be  annulled. 

But  when  one  of  the  fpoufes  happens  to  die,  if  the 
other  fpoufe  accept  the  fucceffion,  the  mutual  will 
cannot  be  altered. 

Confequently  thofe  who  fhall  have  any  advantages 
to  expert,  by  virtue  of  that  will,  fhall  acquire  a  right 
of  which  the  furviver  cannot  deprive  them  by  any  al- 
terations which  he  may  make  in  it. 

The  furviver  would  alfo  aft  unfjdrly,  if,  after  accept- 
ing the  fucceffion  of  the  defunft  fpoufe,  and  profit- 
ing of  the  fettlements  made  by  thedeceafed  in  favour 
ofthe  furviver  and  his  relations,  he  wanted  to  revoke 
the  fettlement  with  refpeft  to  the  advantages  provided 
by  himfclf  to'the  deCcafed  fpoufe  and  relations. 

§8. 
This  rule  admits  an  exception,  when  the  fpoufes 

have 
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hive  Tt&rVed  tbthdfufvivfe'rd  liberty  to  iiiake  attfeft- 
tions  in  the- will.  ■  For,- in  this  iiiSt,  ihe  furvivef  Ihitl 
profit  df  tke'advintilges  acquiffccl  to  tufe  bjr  the  dc- 
fiiaO^g  fettlemeht,,  even  though  He  flidiilcf  happen  fc) 
itvoke  liis  own  fcttlemfcnt.    '  , 

I 
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I 

Of  ftifubuei  Jba9j/iim. 
(D^  fttcieffiMi  cmh)€HHona&.) 

BY  the  Roitian  kws,  every  covenant  bt  agreetneAf 
concerning  the  fucceiliorf  of  a  living  perfon,  was^ 
m  general,  unlawful:  the ibuftdation  of  this  decfifion 
was  the  groundlefs  pi*efUmptioh,  that  fuch  an  agree* 
itient  would  naturally"  iriduce  the  heir  to  wilh  fbr  the' 
teftator*s  death,  which  they  called  votum  capiandd 
mtn-tis. 

We^  on  the  contrary,  think  it  juft,  that  every  otii 
have  a  right  to  contraft  in  his  liretinnie  with  another 
concerning  his  future*  fucdeflion :  and  as  fuch  agree- 
ments have  been  allowed  between  hufband  and  wife, 
in  covenants  of  fraternity,  stnd  to  foldiers,  we  do  not 
fee  any  reafbn  hindering  us  from  making  it  a  general 
rule. 

Wherefore  we  will  and  orddn,  that  agreements 
which  fhall  be  made  concerning  the  fucceflion  of  a 
perfon  in  entire  health,  {de  hifeditate  viveniis),  and 
where  the  confent  of  both  parties  fhall  be  adhibited, 
be  valid. 

$4' 
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That  kind  of  agreement  (hall  be  vaiid^  firfl^  when 
fche  queftioh  is  to  preferve  a  fucceffioo,  {de  cvnfervanda 
bereditate\  for  example,  when  a  relation,  whether  an 
agnat  or  a  cognat,  who  has  a  right  to  fucceed  inte* 
ftate,  fliall  contradt  with  the  teftator,  that  he  may  ap- 
point no  other  heir,  and  leave  Kim  the  fuccelfioti.  in-- 
teftate. 

This  kind  of  agreements  Ihall  likewife  be  valid, 
when  the  fucceffioil  of  a  ftranger  is  to  be  Acquired,  {ie 
ncquirenda  bereditate) ;  for  example,  when  Caius  enter*- 
ing  into  an  agrei&ment  concerning  his  fucceifion  with 
Seius,  fhall  pfomife  him  not  to  make  a  will,  and  {hall 
declare,  at  the  fame  time,  thatSeius  is  to  have  his  fuc- 
ceilion,  this  fettlement  ihaU  have  the  force  of  a  cove- 
nant, {vim  paSi\  and  it  (hall  not  be  necefSuy  to  con^- 
firm  it  by  oath. 

5  5^    ' 

To  decide  the  clife  ^bout  an  agreement  With  refpeft 
to  the  fucceiEoil  of  a  third  party,  in  which  the  con- 
trafting  parties  have  fettled  the  manner  of  difpofing 
of  his  effedts  after  his  deaths  lawyera  have  faid^  that  a 
diffinftioh  was  to  be  thade  whether  this  third  peribn 
be  named  and  kiiown,  or  whether  the  contrafting  par- 
ties,  having  no  particular  peribn  in  view,  have  agreed 
in  general  concerning  the  fuccedions  Which  may  fall 
to  either^  and  they  have  decided^  that  the  covenant 
wouU  be  null  in  the  firft  cafe,  prnpter  votum  captafULe 
mortk ;  but  that  it  would  be  valid  in  the  fecond  cafe, 
where  it  is  not  to  be  dreaded  that  any  pne's  death 
ihould  be  defired  as  it  is  a  third  party  unknown. 

As  to  us.  We  will  and  ordain,  that  in  b9th  cafes  the 
agreement  be  valid. 

The  reafon  of  which  is>  that  fuch  an  agreement  al- 
ways includes  this  tacit  condition,  when  the  fucceffion 
foaUfail  at  any  time  to  the  party  controBing  •,  befides,  no 
prejudice  is  occafioned  to  the  third  party,  whom  the 

YoL»  11.  Q^q  agreement 
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agreement  does  not  occafion  to  die  either  fooner  6t 

later. 

§6.  ^        . 

There  is  ftill  lefs  doubt  of  the  validity  of  thofe 
agreements,  when  the  contracting  parties  mutually  dif- 
pofe  of  their  eftates  in  favour  ot  the  furvivor. 

But  to  prevent  any  difference  on  that  head,  our 
•will  is,  that  a  fettlcnient  concerning  the  fucceflion  of 
a  living  perfon  {de  hereditate  viverUis)  be  taken  down 
in  writing,  and  figned  by  both  parties  in  prefence  of 
two  witnciTcs. 

§7.     . 

Moreover^  every  one  fhall  likewife  have  a  liberty  t<> 
renounce  a  fucceiDon  which  he  may  expcdt,  either 
from  the  contrading  party^  or  from  a  third  perfon^ 
and  to  agree  on  it  in  prefence  of  two  witneffes  by  a 
written  contraft ;  neither  fhall  it  be  neceffary  that  the 
renunciation  be  made  upon  oath,  and  it  fhall  be  fuffi- 
cient  if  it  be  not  made  to  defraud  creditors  and  the 
exchequer,  nor  to  the  prejudice  of  the  ftatutory  per- 
tion^ 

By  virttre  of  fuch  art  agreement  a  man  fhall  have  a 
pcrfonal  adtion  according  to  the  nature  of  the  agrcc^ 
ment,  namely,  the  a&ion  cither  ac  empto^  or  tK  trafif- 
aHo^  or  is  paSfOi  cfrr.  by  which  the  demandant  fhail 
fue  the  defendant  for  performance  of  his  promife ;  he 
may  likewife  raifc  agaioft  any  poffefTor  the  a&ion 
Galled  utikm  pojpjjionem  hereditatis* 

.§9- 
The  ccntrading  parties  have  not  a  right  to  dero- 
gate from  fuch  an  agreement  without  the  confent  of 
each  other,  which,  however,  fhall  not  hinder  each 
from  difpofing  of  his  fortune  by  deeds  among  the  li- 
.ving ;  for  by  iuccelfion  is  meant  only  the  effcs^s  which 
fi;aU  exiit  at  the  time  of  one's  deccaff « 

%  10. 
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S  10. 

An  agreement  concerning  fucceflion  (fuccejfto  con- 
ventionalis)  is  dijBblved,  i.)  When  the  two  contradling 
parties  renounce  the  oantraftby'writing,  and  in  pre- 
fence  of  two  witneffes  by  a  new  agreement. 

2.)  When  the  contrading  party,  who  by  an  agree- 
ment has  granted  his  Ihare  to.  another,  or -even  ha  ^ 
renounced  the  fuqceilion  which  he  had  to  exped  fron> 
a  third  party,  had  no  children  at  the  time  hecontraft-* 
cd,  and  has  feme  born  afterward.  . 

3.)  When  a  perfon  to  whom  a  fucceflion  had  been, 
granted  by  an  agreement  allows  thirty  years  to  elapfe, 
reckoning  from  th^  day  it  ftll  to  him  without  de- 
manding it. 


TITLE        XI. 

Of  privileged  wills. 

THE  laws  have  excepted  certain  cafes,  in  which 
it  is  not  neceflary  to  obfcrvc  the  forms  prefcri* 
bed  for  folemn  wills. 

Such  are  privileged  wills,  among  which  are  rec- 
koned, 1.)  The  military  will;  fee  art.  1.  •,  2.)  The 
will  of  a  father  or  mother  among  their  children  •,  fee 
urt.  IL  ;  3.)  The  will  made  in  time  of  peflilence^  fee 

art.  m, 


Qji  2  ART. 


0 

ART.      L 
<y  mUuaj  ipUk. 

AN  officer,  a  non-qommiffion^d  officer,  and  a  fcl- 
dier,  when  they  arc  in  garrifon,  are  obliged  to 
make*  their  will  according  to  the  common  law  \  that 
is  to  fay,  to  make  their  wilV  judicially,  and  in  that 
cafe  they  have  no  mqre  privileges  than  other  mem- 
bers of  fociety  :  but  when  they  fhall  he  really  in  the 
field^  they  may,  make  their  wills  accordiiig  to  what  is 
prefcrihcd  by  the  ordinance  of  the  1 8th  ot  May  I747» 
which  regulates  what  is  to  tajce  plagp  with  refpcft  to 
wills  madp  in  the  field. 

§  3- 
We  will  theix  ^nd  ordain,  that  it  be  received  as  a 

law  and  conftant  rule,  that  all  wills^  and  all  teftamen- 
tary  fettlem^nts^  which  may  be  made  in  the  field  by 
officers^^  non^commiflioncd  officers,  ^id  foldicrs,  and 
all  fuch  as  belong  to  the  army,  without  obferving  the 
formalities  prefcribed  for  fol^mn  wil^s,  be  as  vaiJd  asi 
if  they  had  been  made  in  a  garrijon,  or  in  a  town,^ 
where  there  is  nothing  to  be  feared  from  the  tncmjx 
and  obferving  all  thofe  folemnities ;  it  is  howcrcr  ne- 
ceffary  that  there  be  fome  certainty  of  the  dcfonft's 
laft  will,  and  that  it  be  evident  that  he  ha*  difpofed 
of  his  effects  in  cali  of  death,  in  fuch  and  fuch  a 
manr^er,  and  that  there  b«  no  proof  nor  fu(jpicion 
founded  on  fraud  to  the  contrary.  Wc  ena^  and  or- 
dain like  wife,  that  this  law  (hall  ferve  for  a  iuI^il  not 
only  for  future  cafes,  but  alfo  for  the  cafes  '^hich  have 
happened  lately,  as  w^  have  ordained  by  our  aft  of 
council,  which  we  have  dircftecj  to  oijr  auditor-gene- 
ral the  nth  of  May  ^75U 

S4* 
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§4- 
So  every  military  will,  codiciU  donatioiii  and  other 

fettlement  in  profpeift  of  death,  whatever  name  is  gi-- 
ven  it;  (hall  be  valid  and  privileged,  not  only  when 
wi  officer  or  a  foldier  ihall  difpofe  of  his  effeAs  in  the 
face  of  the  entmy,  or  in  warlike  expeditions,  but  alio 
when  he  (hall  make  his  will  one  or  two  days  before 
marching  out  of  quarters  on  an  unforefeen  order, 
which  may  be  given  to  the  troops  to  march  immedi- 
ately, or  when  the  will  may  be  made  on  the  march 
itfelf ;  and  our  will  is,  that  no  regard  be  paid  to  the 
remotcncfs  or  nearnefs  6f  the  enemy,  nor  any  diftinc- 
tion  made  whether  the  will  were  made  in  the  camp,  or 
in  the  open  field,  before  a  town  which  they  are  be- 
fieging,  or  in  one  where  they  are  befieged  or  bloc- 
kaded. 

.§5. 
A  military  will  (hall  likewife  be  privileged,  when  it 

is  made  at  a  time  when  the  troops  are  cantoned,  or 
even  when  during  the  campaign  they .  (hall  be  in  a 
garrifon  where  an  attack  is  to  be  expefted  from  the 
enemy ;  likewife,  when  i  (bldier  is  commanded  on  an 
cfcort  to  reconoitre,  or  to  a£t  in  any  other  military 
expedition  \  likewife,  when  he  has  obtained  permiiTion 
to  leave  the  camp  and  go  elfewhere,  whether  on  ac- 
count of  ficknefs,  of  a  wound,  or  of  other  indifpen- 
(able  occupation  •,  likewife,  when  the  will  (hall  be  made 
in  returning  from  the  compaign  on  the  march  going 
to  winter-quarters,  or  in  the  places  of  their  canton- 
ment, and  even  when  the  officer  or  foldier  makes  his 
will  in  winter-quarters,  if  the  troops  be  quartered  in 
an  enemy's  country,  or  on  the  frontiers,  to  cover  our 
dominions  from  the  incurfions  of  the  enemies :  in  all 
thofe,  and  other  like  ca(es,  in  which  an  officer  or  fol- 
dier (hall  precipitately  difpofe  of  his  effeds,  on  ac- 
count of  the  dangers  to  which  he  is  expofed  in  time 
pf  war^  military  fettlements  or  wiUs  (hall  be  valid, 

though 


cc 
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though  the  forms  prcfcribcd  by  the  laws  for  folema 
wills  be  not  oMervtd. 

§  6. 

"  Officers,  non-commiflioned  officers^  and  foldiers^ 
**  have  a  right,  in  the  cafes  mentioned,  to  pals  over 
>*  their  children  in  fdence,  to  difinherit  them. without 
"  alleging  a  caufe,  and  appoint  theip  heirs  under  4 
'^  cafual  and  mixed  condition,  (ftfb  con£tione  cafuali  ei 
*'  mixta).   They  are  alfo  intided  to  appoint  for  their 

heirs  perfons  who,  according  to  the  laws^  would  be 

incapable  of  inheriting  in  any  other  cafe. 

**  Jv.  I .  They  have  likewife  a  right  to  fubftitute  to 
**  their  children,  without  having  ^pppinted  theni  heirs, 
'*  and  without  having  made  a  will. 

"  iV.  2.  When  a  polthumous  child  is  born  after 
**  their  death,  it  does  not  annul  their  will,  unlefs  the 
*?  teftator  knew  of  his  wife's  pregnancy. 

"  JV^  3.  It  is  fufficjent  alfo  if  they  be  capable  of 
*'  making  z,  will  at  the  time  of  their  deceafe;  and  the 
*'  will  would  be  valid,  even  though  the  tefta^tor  had 
*'  been  incapable  a{  the  time  of  making  it, 

§7. 

"  Among  x^t.  perfons  who  have  a  right  to  make 
*'  fuch  a  military  and  privileged  will,  arc  reckoned 
*^  auditors  and  quartermafters  of  regiments,  all  fuch 
as  are  employed  in  funiifliing  provifions,  commif- 
faries  of  provifions  and  their  afliftants,  officers  fer-r 
vants,  chaplains  of  regimepts^  fuders^  mtifterma^ 
fters^  foldiers  wives  who  remain  in  the  camp  ;  but 
not  Jews,  debauched  women,  nor  the  executioner 
nor  his  men,  fc?c. 

§». 

"  When  a  foldier  fhall  be  condemned  to  death  fop 
*'  a  crime,  if  it  be  not  for  that  of  defertion,  he  fhall 
^*  have  a  right  to  make  fuch  a  military  will." 

§  9- 


cc 

(C 

cc 

cc 
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But  that  no  vain  doubts  may  be  raifed  concerning 
the  certainty  and  truth  of  the  fettlement,  and  that  all 
fraud  and  law-fuits  may  as  much  as  poflible  bepre-* 
Vented,  we  enaft  and  ordain, "  that  when  an  omcer, 
or  any  other  pcrfon  belonging  to  the  army^  Ihall  hav6 
declared  his  laft  intention  in  writing,  whether  in  form 
of  a  will,  of  a  codicil,  of  a  donation,  or  by  an  ordinary 
letter,  or  only  by  a  note,  and  when  the  fettlemenE 
written  entirely  by  the  teftator's  own  hand  (hall  be 
fuch  as  plainly  exprefles  his  meaning  and  intention^ 
fuch  a  fettlement  Ihall  be  valid  and  above  any  objec- 
tion :  in  cafe  the  fettlement  were  not  Written  by  the 
tefiator,  it  (hall  be  fufecient  that,  being  figned  byjhimi 
it  be  written  by  a  creditable  perfon ;  but  if  the  band 
wQre  unknown,  the  difpofition  or  fettlement  myft  bf 
fjgned^  not  only  by  the  teftator,  but  alfo  by  an  unex- 
ceptionable witnefs. 

§  10.  ^ 

As  to  teftamentary  fet^lements  made  m  words;  otit 
will  IS,  that  when  they  fljall  be  made  by  a  non-com- 
miffiqrted  .officer,  or  by  i  common  foldier,  to  an  officer 
^  Vho  has  no  concern  in  it^  or  by  an  offider  to  another 
officer  who  has  no  intereft  in  it,  that  they  be  valid,  if 
the  teftator  have  made  Kis  will  on  a  day  of  battle,  or  in 
other  aftions  and  rericounters  with  the  enemy,  as  alio 
in  a  fiege.  Except  in  the  cafes  mentioned,  a  fettlement 
riiade  in  words  muft  be  proved  by  two  creditable  win- 
hefles  -,  ihd  it  Ihdl  not  be  fufficient  that  an  officer  or 
a  foldier  hive  nlerttioncd  his  will  in  converfation^  or 
in  joke  *  but  it  is  requiftte  that  he  have  had  a  ferious 
defign  to  make  his  will,  which,  in  a  dubious  cafe, 
however,  Ihall  be  prefumed  when  he  Ihall  have  made 
a  teftamentary  fettlement. 

§  ii/ 

Moreover,  the  cxprcffions  or  arrangement  of  d-fol- 

dicr*s 
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dicr*s  teftamentaiy  fetdement  Ihall  not  be  mmded^pfd* 
vidcd  his  meaning  and  incenuon  can  be  underftood. 

S  "• 
Thift  military  will  occafioned  and  made  in  fight  of 

the  danger  to  which  perfons  in  the  army  are  conti* 

nually  eicpofed,  or  in  expedation  of  an  adion^  fliall 

ftill  fubfift  after  the  danger  or  the  a&ion,  though  the 

teftattor  have  not  loft  his  life  in  it,  provided  he  have 

not  revoked  his  teftamentary  fettlement,  or  made  any 

alteration  in  it. 

NevertheleTs  there  are  cales  m  which  fuch  ihilitary 
and  privileged  wills  {hall  be  inefl^rdhial,  namely, 

t .)  When  they  (hall  be  made  by  officers,  non-com« 
miffioned  officers,  and  comnnm  foldiers,  who  Ihall 
have  deferred  their  coloursi 

2.)  When  the  officers  or  foldiers  who  have  made 
fuch  a  will,fhall  be  difcharged  for  difgracefiil  and  in-* 
famous  caufes« 

3O  When  they  ihall  revoke  their  laft  will  in  the 
fame  manner  that  they  declared  it ;  or» 

4.)  When  they  fhaU  tear,  cancel,  or  de&ce  it  in  a 
fober  mood. 

5.)  In  cafe  a  military  man  have  made  two  military 
wills^  they  ihall  both  be  valid^  if  they  be  not  contra-^ 
didory ;  but  in  cafe  of  contradidtion^  the  laft  ihall  be 
preferred  to  the  firft.     In  fine^ 

6.)  A  military  will  fhall  not  be  annulled  when  the 
teftacor  after  the  war  or  campaign  ihall  continue  in 
any  garrifon,  or  ihall  obtain  his  difcharge  for  an  ho^ 
ueil  and  lawful  rcafon«     See  the  preceding  feflion. 

S  14-    _ 

The  cuftom  concerning  receiving  judicial  wills  in 

regiments  being  hitherto  various,  we  declare  by  thefe 
prefents»  that  in  the  cafes  above  mendoned,  in  which 

wills 
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WiUs  and  other  teftamentary  fettlements  are  privileged, 
it  ihall  nowife  be  necefiary  to  make  them  judicially : 
ncverthelels,  when  any  one,  without  being  obliged  to 
it,  inclines  to  give  his  will  in  writing,  ot  to  declare  ic 
by  words  to  the  colonel  or  commandant  of  the  regi- 
ment, or  even  to  an  auditor  who  is  fworn,  that  (hall 
be  fufficient  to  make  it  valid  as  a  judicial  will*  < 

But  \n  any  other  cafe,  when  in  time  of  peace  the 
troops  fiiaD  be  in  their  quarters  or  garrifon,  and  any 
one  wants  judicially  to  remit  his  will  to  a  regiment, 
our  wiD  is,  that  if  i^  be  not  afraid  of  a  fuddeh  death, 
an  officer  be  commanded  jointly  with  the  auditor  to 
receive  his  teftament,  or  declaration  of  his  la(t  will. 

Neverthelefs  when  a  will,  a  codicil,  or  a  donation, 
in  profpeA  of  death,  is  to  be  preff  nted,  or  a  tefta- 
mentary fettlement  to  be  declared  by  word*  before 
the  tribunal  eftablifhed  for  military  peifons,  called  the 
general  audience^  it  fhall  be  fufHcient,  according  to 
what  has  hitherto  been  pradifed,  that  the  declaration 
be  made  before  the  auditor-general,  or,  in  his  ab- 
fence,  before  his  fubftitute,  or  other  fuperior  auditor 
whom  he  may  alfo  depute  for  that  purpofe ;  another 
foftnor  or  ordinarv  auditor  may  likewife  be  called, 
or  the  fecretary ;  tor  circumftances  do  not  always  al« 
low  to  call  them  to  it. 


Vol.  11.  Rr  ART; 
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ART.      II. 

Of  a  parentis  will  among  bis  children. 
(J)i  tejiamenfo  parenfum  infer  liberos*) 

A  Mong  privikged  wills  are  reckoned  the  will  whicb 
a  father  makes  among  his  children,  without  ob- 
ferving  any  of  the  cxterkM:  folemnities. 

Thcfe  privileges  belong  only  to  afceiidants }  whenc- 
fpre  alfo  children  cannot  make  fuch  a  fettlement  a- 
mong  their  aicendants. 

§18. 

That  the  will  of  a  parent  among  his  children  Hiay 
ftbfift,  it  is  requifite, 

I.)  That  it  be  •made  by  an  afcendant;  that  is  to 
fay,  by  the  father  or  mother,  or  by  the  grandfather 
or  grandmother ;  it  (hall  even  be  valid^  though  the 
father  or  mother  have  married  a  fecond  time,  provi- 
ded however  that  they  are  to  be  liable  in  the  penalties 
ordained  againft  fuch  as  enter  into  a  fecond  marriage. 

IL)  That  the  fettlement  concern  only  the  children, 
arid  that  there  be  no  legacies  in  it  for  ftrangers.    See 

§20. 

III.)  That  the  fettlement  fikewife  eoncern  only  the 
children,  who  are  neceff^rily  to  be  appointed  heirs, 
or  difinherited,  6(  whom  we  have  treated  above. 

IV.)  That  the  will  be  thoroughly  finilhed,  as  is  pro- 
per, that  the  day  and  the  year  be  marked  in  it,  and 
that  it  be  written  and  figned  by  the  teftator's  own 
hand ;  fo  a  fimple  fignature  will  not  be  fufficient,  even 
though,  it  were  accompanied  with  the  fubfcriptioB  of 

fomc  witneffcs :    likewife,  any  declaration  made  in 

wordst 
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Ui^ords,  even  though  it  were  made  in  prefence  of  wjt- 
nefles,  nor  a  codicil,  nor  any  other  act  can  be  valid, 
on  the  footing  of  a  will  of  a  father  among  his  chil- 
dren. 

V.)  That  the  father  and  mother  appoint  exprefsly 
by  name  their  children  for  their  heirs,  and  leave  them 
at  leaft  the  legitim  under  that  title,  or  that  they  dii- 
inherit  them;  whence  it  follows,  that,  if  the. chil- 
dren be  omitted,  the  whole  will  is  null :  if  they  be 
difinherited  without  a  caufe,  they  may  get  the  will 
annulled  on  a  complaint  or  objection  of  undutifulnefs» 
(J>er  querelam  inofficiqfi.) 

§19- 
Moreover,  the  laws  require  no  folemnity  for  the 

validity  of  this  will  •,  neither  is  it  ncceffary  to  prefent 

it  in  court. 

This  will  is  only  valid  with  relpedl  to  children. 
See  §18. 

Wherefore  ftrangers  can  receive  nothing  in  virtue 
of  fuch  a  will ;  and,  among  ftrangers,  arc  reckoned 
the  wife,  the  brothers  and  lifters  of  fathers  and  mo- 
thers, fathers-in-law  and  mothers-in-law,  fons-in-law, 
daughters-in-law ;  likewife  children  of  another  mar- 
riage, and  fathers  and  mothers  who  are  fo  only  by 
their  marriage  with  the  teftator,  (Jiief  eUern.) 

Fatloers  and  mothers  have  likewife  a  right  to  fubfti- 
tutc  tht  children  to  one  another,  but  they  have  no 
power  to  fubftitute  ftrangers  to  them,  even  though 
the  fubftitution  were  made  to  the  advantage  of  the 
children. 

Neither  have  they  a  right  in  thefe  wills  to  make  le- 
gacies, feoffments  in  truft,  £s?r.  to  ftrangers,  even 
though  witnefles  were  called  to  them,  or  though  their 
father  fhould  write  the  claufe  concerning  the  legacy 
with  his  own  hand,  or  though  the  legacy  were  made 

Rr  2  in 
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in  favour  of  a  pious  community  :  fuch  a  fettlemeot  is 
null  with  regard  to  {bankers,  and  fubfifts  only  among 
the  children,  who  (hall  divide  among  themfelves,  by 
equal  portions,   the  legacies  nude  to  ftrangers. 

S  21. 

When  a  father  or  a  mother  (hall  make  two  fuch  wilb, 
and  (hall  not  make  it  evident  at  what  time  they  vrtte 
made,  none  of  the  two  can  fubfift ;  but,  if  one  of 
the  two  wills  be  dated,  it  alone  (hall  be  valid  •,  if 
they  be  both  dated,  the  laft  Ihall  have  the  prefer* 
ence. 

When  it  is  denied  that  the  will  produced  is  written 
by  the  father^s  own  hand,  the  perton  who  affirms  that 
it  is  the  father's  writing  muft  prove  it. 

When  the  will  cannot  be  valid  as  a  ^paternal  will, 
neither  (hall  it  be  valid  (b  far  as  it  contains  the  divi- 
fion  of  the  efiedls  made  by  the  father  among  his 
children,  {ut  divifio  patema  inter  liberos) ;  for  we  aboli(h 
that  diftinftion,  which  has  no  foundation  in  the  laws, 
and  is  liable  to  feveral  inconveniencies.  Fathers  and 
mothers,  whofe  fettlements  cannot  fubfift,  ought  to 
blame  themfelves  for  not  having  regulated  the  divi- 
fion  of  their  effeAs  among  their  children,  by  a  (blemn 
will,  or,  at  leaft,  by  a  paternal  privileged  will. 


ART.      Uf. 

Of  wills  made  in  time  of  pejiilence^  or  other  contagious 

diftew^ers. 

'T^HE  privilege  of  a  will  made  in  time  of  peftilence, 
ihall  take  place  in  thefc  two  cafes,  i .)  When  the 

teftator 
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teftator  himfelf  jball  be  ieizcd  with  it ;  or  2.)  When 
tbe  faouie  where  he  fUys  ihaU  be  infe^ed  with  ft. 

A  man  is  not  tlien  allowed  to  ufe  thi$  privilege,  only 
bccaufe  the  peftilence  rages  in  the  place  whett^e  he 
wants  to  make  his  will ;  the  reafon  of  which  is,  that 
the  motive  tor  granting  this  privilege  to  the  inhabi- 
tants of  places  infedted,  was  the  dilfaculty  of  finding, 
for  the  fubfcription  of  the  will,  feven  witneiles,  who 
were  not  infeded;  whereas  the  danger  is  not  the 
fame,  fince  one  is  obliged  to  employ  but  a  few  mem* 
bers  (^  court  for  the  making  of  a  will/ 

4  *^- 

The  privilege  of  a  will  madie  in  the  two  C^fes  above 

mentioned  (hall  coilfift  in  this  ^  namely,  that  the  te- 
ftator  fhall  not  be  obliged  to  obferve  any  folemnity  in 
it,  and  that  it  (hall  be  fufficient,  if  it  be  written  and 
figned  with  his  own  hand,  and  if  he  have  added  the 
year  and  day  to  his  fubfcription. 

When  the  teftator  fliall  not  be  in  a  condition  to 
write  down  his  laft  will,  he  fhall  be  obliged  to  make 
his  will  judicially,  according  to  the  common  law ;  and, 
for  that  purpofe,  he  fhall  caufe  himfelf  to  be  carried 
near  to  a  window,  or  to  the  flreet-door,  whence 
he  (hall  declare  his  laft  will  to  the  members  of  court, 
who  fhall  ftand  in  the  flrect  near  to  the  houfe. 

If  the  teflator  do  not  make  his  will  in  the  manner 
prcfcribed,  but  if  he  declare  it  in* another  way,  for 
example,  in  the  prefence  of  v^itnefles,  the  will  fhall 
not  be  valid.  The  reafon  of  which  is,  that,  in  cir- 
cumflances  fo  melancholy  and  troublefome,  the  tefla- 
tor  may  eafily  be  deceived  or  induced  to  make  a  will ; 
and  the  teflator  can,  at  any  rate,  blame  only  himfelf 
for  not  having  made  his  will,  as  foon  as  the  pefti- 
lence 
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> 

knee  began  to  appear,   or  even  before,  and  for  ha- 
ving Vadted  the  laft  extremity  before  difpofing  of  hi^ 

5  28, 
In  fuch  a  will,  there  niuft  likevdfe  be  a  noniinatioa 
of  an  heir,  the  children,  and  the  father^  and  mothers^ 
niuft  be  exprefsly  appointed  heirs,  at  leaft,  in  the  le- 
gitim,  or  muft  be  difmherited,  it  hot  being  fufficient 
that  the  heir  nominated  Ihould  offer  to  them  the  km- 
tim  afterward. 

S  29- 

The  perfon  who  aflerts  that  the  ^ill  was  m^de  at  a 
time  when  the  teftator  was  feized  with  a  peftilence, 
or  even  when  the  peftilence  was  in  his  houk,  is  obli^ 
ged  to  prove  thofe  faAs . 

Wills  made  in  time  of  peftilence  continue  in  force 
but  a  year  and  a  day  after  the  contagion  ceafes,  an4 
the  communication  is  opened  again.  A  teftator  whq 
furvives  that  fpace,  and  who  wants  his  fettlement  to 
continue  valid,  is  obliged  to  renew  it  according  tQ 
the  common  law. 

The  privilege  mentioned  in  this  article  (hall  be 
extended,  and  with  very  good  reafon,  to  purple  fe- 
vers, to  the  dyfentery,  and  other  contagious  diftem- 
pers. 

When  fuch  difeafes  rage  any  where,  it  fhall  be  fuf- 
ficient, in  time  of  the  court's  vacation,  (juftitium)^ 
if  the  teftator  write  down  his  teftamentjiry  fettlement 
in  the  manner  juft  pr^fcribed, 

§  32- 
The  Canon  law  grants  feveral  privileges   to  wills 

made  in  favour  of  pious  communities ;  but  having,  for 

good  reafons,  aboliQied  thofe  privileges,  pious  com^ 

munides 
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munities  (hall  be  obliged  to  fubmit  themfelves,  in  re- 
gard to  wills,  to  what  is  prefcribed  to  our  other  fub« 
jedls. 

§33- 
We  have  already  declared  above,  that  no  pious 

community  can  be  appoihted  heir  for  an  immoveable 

fubjedl,  nor  acquire  one  by  a  deed  among  the  living ; 

it  has  alfo  been  decreed,  that,  whether  by  will  or  by 

deed  among  the  living,  nothing  can  be  given  them 

above  five  hundred  rix-dollars.  See  above,  book  VU* 

title  II.  §  10. 

§34- 
Neither  (hall  peafants  enjoy  any  particular  privi- 
lege, but  they  (hall  be  obliged  alfo  to  make  their  wills 
judicially,  before  the  ]uftice  or  judge,  to  whom  Ihall 
be  joined  a  notary,  and  the  paftor,  or  the  mayor  of 
the  village.     See  above,  book  VII.  title  II.  §  19. 

.  §  35* 

Some  lawyers  have  pretended,  that  fuch  as  make 

voyages  by  fea,  and  die  on  board  a  (hip,  ought  alfo 

to  be  allowed  to  make  their  will  without  obferving 

any  folemnity  -,  but  we  do  not  find  that  there  is  the 

lead  foundation  for  fuch  a  pretence ;  and  thofe  who 

undertake  fuch  long  and  dangerous  voyages,  ought 

themfelves  to  be  blamed  for  not  having  made  their 

will  before  engaging  in  them. 

TITLE       XII. 

0/  codicils  J  codiciUary  claufesj  and  the  donation  in  profpeSl 

of  death. 

Codicils  are  an  invention  of  the  Roman  laws, 
which  has  ferved  only  more  to  perplex  the  fub- 
jea  of  wills. 

Codicils 
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Codicils  are  fettlements  in  which  a  man,  withodC 
appointing  an  heir,  orders  feveral  things  to  be  cxc" 
cuted  after  his  death ;  which,  according  to  the  Ro- 
man laws,  might  be  done  in  writing,  or  by  words, 
obferving  certain  foIemnitieSt  and,  in  particular,  that 
of  making^  fuch  a  fettlement  in  preience  of  five  wit^ 
neStt. 

The  Roman  lawyers  have  carried  their  refinement 
dill  further,  by  diltinguilhing  between  a  codicil  which 
had  been  confirmed  by  a  will,  and  a  codicil  which 
had  not  been  fb  confirmed.  They  have  declared,  in 
the  firft  cafe,  that,  when  the  teftator  fhould  add  in 
his  will  this  claufe,  Thai  be  underfiands  and  iniewds  that 
all  the  fettlemetUs  which  he  Jball  make  afterward  be  oh- 
frved^  as  if  tbtf  had  been  inferted  word  by  word  in  the 
tevi/;  thofe  fettlements  in  which  the  teftator  fhould 
not  difpofe  of  the  fucceffion  irfelf,  but  other  thinss 
to  be  executed  after  his  death,  fhould  be  valid,  witn« 
out  any  fotemnity. 

The  codicillary  claufe  has  alfo  been  contrived^  by 
which  a  teftator  orders,  That  if  his  fettlement  canmt 
be  valid  as  a  willy  it  may  be  valid  as  a  codicily  truft-' 
deedy  or  otherwife^  in  the  left  form  that  it  may  be  vaUd-f 
and  this  claufe  had  that  effedt  that  a  will  which  had 
not  the  requifite  formalities  was  valid  as  a  codi- 
cil, 6?^. 

In  fine,  they  have  invented  another  way  of  &SgCh 
fing  of  one's  efFedls  entirely  uklefs,  and  even  perni- 
cious, called  a  donation  in  profpei^t  of  death,  which 
took  place  when  a  man,  induced  by  the  thoughts  of 
death,  gave  any  thing  to  another  in  prefence  of  five 
witneflcs ;.  and,  to  render  the  confufion  more  c^Nn* 
plete,  they  have  reckoned  thofe  donations  deeds  u^ 

king 
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-^kiHg  fhcc  acndDg  the  living  with  refpe^fc  to  the 
manner  of  executing  them,  aiid  with  refpad  to  th^ir 
form^  {quoad  modum  et  formam)^  while  they  reckoned 
them  among  ceftamentary  fettlements,  with  refpedt 
to  their  eSe^. 

S  5- 
Ai  oar  intention  is,  on  one  fide,  to  ab(4t/h  in  this 

body  of  law  all  the  fubttkies.  of  the  Roman  law,  and 
to  cut  oflf  by  the  root  all  that  may  adminifter  fubjedfc 
for  chicanery^  and  as,  on  the  other  fide,  we  do  not 
reckon  it  an  ufeful  and  neceflary  thing  much  to  £ivour 
teftamentary  fettlements,  which,  for  mott  part,  raife 
di vilions  in  Jf^miliea,  and  deprive  of  fuccelEons  thofe 
1^0  are  called  to  them  by  nature,  and  by  the  family* 
jcight,  to  whom  jOur  intention  is  tp  prefervq  them  as 
much  as  (hall  be  pofllblcv  we  will  and  ord^ifi^  that 
^U  fettlements  of  laft  will,  though  there  be  no  men- 
tion in  them  of  the  fucceffion,  wnich  cannot  be  dif- 
pofed  of  bat  in  a  judicial  will,  be  nev^rthelefs  alfo 
hiade  judicially.  Our  will  is  alfo,  that  the  fdlemnkies 
prefcribed  for  wills  be  obferved  irt  thenjs  .aod  there- 
fore, for  the  future,  no  codicil,  whether  confirmed 
by. the  will  or  not^  ihall  be  valid,  uniefs  it  .be  made 
before  a  judge. 

Wet  ordain  Itkewife^  that^  though  the  todiriilary 
daufe  be  added  to  a  will,  it  cannot  make  the  will 
Valid,  if  it  want  the  folemnities  prefcribed  for  a  ju^ 
ilicial  will^  and  that  the  teftator  cannot  leftiedy  it, 
but  by  making  another  .will  Juccofding  to  the  prefcri- 
bed rules^ 

St. 

Odr  will  is  alfts  tbat  donations  in  prolpeft  of 
death  cannot  be  made  but  judicially,  and  that  fuch 
ajudicial  fetrlemcnt  be  reckoned  a  dce4  among  the 
living,  made  with  power  to  revoke  iti  (pro  aStu  inter 

VoL^IL  S  f  vivos 
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viva  fuh -kge  revocanii.)    We  ihall  treat  of  this  mole 
plainly  in  pare  III.  on  the  artick  of  donations. 


TITLE        XIII. 

Of  the  conditions  under  which  the  nomaution  of  §m  heir 

may  be  made. 

{De  conditknibus  mfhtuiimmm.) 

A  Condition  is  nothing  elfe  but  an  cxpreffion  or 
declaration,  {oratio)^  by  which  the  tcftator  re- 
fers the  execution  of  his  fcttlemcnt  to  an  event,  of 
which  it  is  uncertain  whether  it  fhall  exift, 

§2. 

We  are  to  judge  of  the  conditions  by  the  tefiator*s 
intention ;  they  are  exprefied  ufually  by  the  words^ 
i/i  in  caft^  after^  tiU^  &c. 

§3- 
We  are  not  to  reckon  as  a  condition,  i .)  One  which 

IS  already  included  in  the  fettlement,  whether  by  vir- 
tue of  the  law,  C^x  difpofttiime  legis\  or  by  the  nature 
of  the  thing  itfelf ;  for  example,  when  a  fief  becomes 
forfeited  on  account  of  felony,  we  underftand,  by 
virtue  of  the  law,  the  tacit,  condition,  if  the  fuferier 
incline  to  take  advantage  of  his  right.  Likewife,  when 
a  man  has  bequeathed  to  him  the  fruits  which  Jball  arife^ 
(fruaus  nafcituros)^  we  underftand,  according  to  the 
nature  of  the  thing,  {ex  natura  rei\  the  tacit  condi- 
tion, if  fruits  in  faS  happen  to  arife. 

Such  tacit  conditions,  ihall  not  be  reckoned  condi- 
tions, even  though  they  were  exprefied  formally  in 
,  he  fcttlemcht. 

S4^ 
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§4- 
Neither  ihall  that  be  reckoned,  2.)  As  a  condition 

which  fuppofes  an  event  certain ;  thw  is  to  fay,  pre- 
fent,  or  already  happened,  bccaufe  there  is  no  un- 
certainty in  this  cafe ;  in  faft,  if  the  event  have  already 
happened,  the  heir  is  immediately  obliged  to  perform 
the  teftator's  will,  or  clfc,  if  the  cafe  have  hot  yet  cx- 
ifted,  the  condition  of  the  fettlemcnt  failing,  the  fcttlc- 
ment  itfelf  is  incffeftual, 

5  5-        . 
Neither  is  it  our  will,  3.)  That  thcfe  be  reckoned 

for  conditions,  which,  of  their  own  nature,  are  im- 
t)offiblc,  or  (hameful,  {turpes)  yZnd  which  confequent- 
ly  the  laws  do  not  permit  to  be  fulfilled. 

N.  I.  When  fuch  conditions  arc  impofcd  on  the 
neccflary  heirs,  namely,  on  fathers  and  mothers,  and 
on  children,  they  fhall  be  regarded  as  if  they  had 
not  been  added  to  the  fettlcmept,  (pro  non  adjeiiis.) 
But  if  they  have  been  impofed  on  the  heirs  whom  a 
pcrfon  i?  at  liberty  to  appoint,  {bcredilnis  volu7Uariis\  all 
the  fettlement  Ihall  be  annulled.  The  reafon  of  which 
is,  that  the  teftator,  by  impofing  on  them  fuch  con- 
ditions, is  reckoned  to  have  declared  very  formally, 
that  it  is  no  more  his  intention  to  have  them  for 
his  heirs,  than  it  is  in  their  power  to  perform  ftich 
impoflible  and  fcandalous  conditions.  Wherefore  al- 
fo  the  legacies,  even  of  fuch  a  will,  fhall  not  be 
valid. 

'  N.  2.  That  law-luits  may  not  arifc  concerning  what 
4s  to  be  undeiftood  by  conditions  whjch  are  fcanda- 
lous, and  of  a  nature  impoflible  to  be  fulfilled  ac- 
cording to  the  laws ;  we  decree  that  they  Ihall  be 
fuch  as  import  a  public,  private,  or  extraordinary 
crime,  {deliSium  piblicum^  privatttm^  vel  Mraoriitia- 
rium)^  a  fubjeft  of  which  we  fhall  treat  in  Aie  f  urth 
part  of  this  work. 

sf2  y. 
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N.  3.  When  therefore  the  conditions  are  only  con- 
trary to  goo4  manners,  for  example,  when  a  man  fhall 
be  appointed  heir,  on  condition  that  he  (hall  be  Roman 
Catholic,  or  Proteftant,  the  fettlement  fliail  not  be 
annulled  thereby  ^  but  no  regard  fhall  be  paid  to  the 
condition  which  {hall  be  reckoned  as  if  it  had  not 
been  annexed,  (pro  non  adjeSla.)  The  cafe  would  be 
otherwife,  if  any  of  our  fubje&s  appointed  for  bis 
heir  a  ftranger  of  the  Roman-Catholic  religion,  oq 
condition  that  he  (hall  become  Protcftant :  in  fuch  a 
cafe  that  ftranger  heir  ihall  be  obliged  either  to  fulfil 
the  condition,  or  elfe'  to  renounce  the  fuccei&on^ 
which  ftiall  be  executed  by  right  of  reprifals.  (jurfre^ 
torfionis)j  as  it  is  known  that  our  fubjedb  ot  the  Pro-r 
teflant  religion,  who  are  appointed  heirs  in  Roman- 
Catholic  fhites,  on  condition  of  becoming  Roman  Ca- 
tholics, are  alfo  obliged  to  fulfil  the  condition,  or  to 
renounce  the  fucceffion. 

N.  4.  The  decifion  ihall  be  the  fame  as  in  the  pre- 
ceding article,  when  the  condition  on  which  the  nomi^ 
nation  of  an  heir  is  made  fhall  be  extravagant  and  rt* 
diculous  ;  for  example,  when  the  teilator  ihall  appoint 
one  for  his  heir  on  condition  that  he  ihall  throw  his 
body  into  the  fea  near  Hercules's  pillars ;  that  fort  of 
conditions  are  likewife  regarded  as  if  they  had  not 
been  annexed. 

N.  5.  But  the  condition  is  not  againil  good  man- 
ners,  when  one  appoints  a  man  his  heir,  in  cafe  he 
marry  Caiu$*s  daughter^  or  take  a  wife  cf  the  choice  of  a 
third  forty  mentioned  in  the  deed. 

For  cither  the  heir  is  ready  to  fulfil  the  condition^ 
by  marrying  Caius*s  daughter,  or  by  taking  a  wife  of 
the  choice  of  the  third  party,  in  which  the  condition 
is  reckoned  to  exiil,  though  Caius's  daughter  will  not 
marry  him,  or  the  third  party  will  not  give  him  a 
wife ;  for  it  does  not  depend  upon  the  heir  to  fulfil 
the  condition. 

Or 
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Ch:  tVk  the  heir  reftiies  to  many  Caii^'s  daughtcF« 
or  to  take  a  wife  o^  the  choice  of  the  third  party,  ia 
wh^c^  cafe  die  condkioA  does  not  ex\(^  and  copfe- 
quently  the  nomination  of  heir  cannot  fubfift* 

S  €. 
In  fine,  that  fhsU  not  be  reckoned  as  a  conditioa^ 
4-)  which  is  fo  obicure,  confufed,  and  perplexed,  thafi 
it  cannot  juftljr*  be  known  what  was  the  tcftator's  in- 
tention, and  what  he  meant  to  fay ;  therefore  it  fhaU 
be  rtgatde^  as  if  it  had  not  been  annexed,  whether 
the  bueftioh  be  with  hcceffary  or  with  ftranger  heirs. 

§7. 

I.  All  .conditions  are  either  cafoaU  (cafuaUs)^  or  in 
one's  power ;  that  is  to  fay,  that  they  are  poflible  t^ 
him,  pn  vhptti  they  ^e  impofed,  (fiUfi4UivaX  P^  0>ix- 

Cafual  conditions  {cqfuales)  are  fuch  as  do  not  de- 
pend on  the  will  of  the  heir  appointed,  but  on^  ch(ince» 
\ca[u)j  or  on ;  the  will  of  a  third  pa^y ;  fqr .  wh^ 
the  tefUtor  makes  the  condition  to  depend  on  the 
ndll  of  a  third  party,  the  heir  is  oUiged  to  wait  tiU 
the  third  party  have  jfulfiUed  the  condidon. 

PofEble  conditions  (poteftativ^)  ar^  fyph  as  ,the  heir 
may  fulfil  if  he  pleafes. 

Miced  conditions  are  fuch  as  depend  in  part  on 
chance,  (cofu\  and  in  part  on  the  will  of  che  heir,  or 
clfe  in  part  o|i  his  will^  and  in  part  on  that  of  a  thiid 
party. 

§  8. 

IL  Conditions  are  diilinguiihed,  in  the  iecond  plac^ 
into  fufpenfive  (fufpenfivas)^  and  feipU^tive  (refobk- 
twos.) 

Sufpenfive  conditions  (fujpetffiva)  are  fuch  as  make 
the  whole  fettlement  depend  on  a  future  event ;  for 
example,  when  a  teftator  appoints  otie  for  his  heir,  in 
cafe  a  fiiip  arrive  froin  Afia :  that  condition  fuipends 

the 
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the  efieft  of  the  fetdement,  and  die  hetr  has  no  right 
fill  the  (hip  arrive  from  Afia. 

■  Neverthclcfs,  the  hope  that  the  (hip  may  arrive  is 
fomething  real,  which  makes  apart  of  the  herr^s  riches, 
and  gives  him  the  right  to  expe(5t  the  event,  which 
has  feveral  eflfedbi,  namely, .  that  fecurity  ought  to  be 
g^ven  him  by  the  heirs  inteftate,  that  he  may  be  put 
m  the  fuccemon,  on  giving  fecurity  to  rcftore  it  on 
failure  of  the  cpnditioru  {de  rtftift$eifja  deficient^  am^- 
iione)y  or  that  it  ought  to  be^  fequeflxrred,  and  efpe* 
cially  that  he  tranfmits  his  hope  to  his  hcdrs,  eveii 
though  the  condition  might  have  been  in  his  own 
power,  {fotefiattva\  unlels  it  were  annexed  to  his  per- 
fori,  for  example,  if  he  had  been  ^nominated  on  can- 
didon  of  marrying  Seius's  daugrhter,  fie. 

A  refolutive  condition  (refibttha)  is  that  which 
takes  place  when  a  deed  which  is  perfeft  and  com- 
plete tranfmits  immediately  an  effcftual'right  to  heirs, 
but  on  condition  that  the  deed  fhAU  be  reduced,  if 
fOc-h  an  •  event,  •<>f' which  it^is  uncertain  whether  it 
Ihall  exift,  happen ;  for  example^  when  a  teftator  ap- 
points  ^  heir,  but  adds  the  claufe  to  His  will,  that  if 
his  own  fon  whom  he  has  loit  be  Ibund^  he  inclines 
'fhat  his  feA  be  hia  heir. 


t  \ 


§  9. 

•  A  teftator  may  impofe  all  the  conditions  above 
mentioned  on  thofe  whom  he  appoints  his  heirs,  and 
confequendy  alfo  on  the  fubftitutes,  excepnng  necef- 
fary  heirs ;  that  is  to  fay,  fuch  as  are  neceflarily  to  be 
•appointed  heirs,  or  di  (inherited,  who  cannot  he  ap- 
pointed heirs  but  on  a  condition  within  theit  poweri 

N.  I.  Thus  when  a  father  appoints  his  fon  his  heir, 

'or  the  fon  his  father,  on  a  cafual  or  mixed  condition, 

the  whole  will  is  null,  becaufe  the  condition  might 

'not  exift,  and  confequently  the  neceflary  heirs  would 

in  that  cafe  be  pafled  over  in  filence. 

The 
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^  The  cafe  would  be  ocKerwife  if  (lie  Aeceflary  heir, 
after  being  appcunted  bw« -ha4  beiin  .4ifinberited  oA- 
,  ^er.a  <^wl.4]r  mixe^  cpA^ition :.  (hus  KThen  a  father 
appoints  his  fon  his  heir,  in  cafe  a  ^p  amve  from  J^^ 
the  wtete:  vf iU  h  i»yi^ii};  becaui^  {be)  f<M  M^uld  be 
omitted  in  cafei  no  ihip  arrive^  but  if  <he  tdbtor, 
after  having  appointed .  hi^  ion  theltt :  i  declare,  that  tf 
no  (hip  arii^e^  the:fw::(b»tt  be,.difu;iberit«^  ttie 
teftament  fhall  fubfift,  bfcavife  the  fon  .wa8>  ejcprefsl^y 
by  name  dUiaherited.  In  thiH  cafe-^he  fon  can  onl^ 
get  the.'vnU  inyalidai^d  ot\  a  complaiiipft  pf  undutiful- 
^  nefs,  and:. the  legacies. of  fuch  a  will. would  be. valid, 
(querela,  inc^iqfi  tefimnenti  fahis  If  gads , ) . 

N.  2,  On  (he  contrary,  the  condidon  is  valid,  if  )t 
be  poflTible  to  be  performed,  (foteJlatiM)\  that  is  to 
iay,  if  it  depend  upon  the  pleafure  of  the  children.  |o 
fulfil  it  in  order  to  obtain  the  fucceflibn;  fo  they 
would  be  reckoned  tacitly  to  renounce  the  fucceflion 
if  they  refuie,  to  fulfil  the  condition. 

Cafes  however  may  happen  in  ,which  it  is  not  even 
allowable  to  impofe  on  neceflary  heir^  -a  condition  in 
their  power  \  for  example,  where  a  fatlier  nominates 
his  fon  only  for  his  legitim,  he  could  not. impofe  up- 
on him- the  condition  of  going  to  Roqie^  the  reafop 
of  which* is,  that  the  legium  ought  to  be  left  to 
children  without  any  burden :  neverthelefs,  in  fuch  ^ 
cafe,  the  fettlement  would  not  be  null,  but  the  coi)- 
dition  would  be  reckoned  as  if  it  had  not  bee^ 
added. 

N.  3.  Moreover,  we  have  feen  above,  that  it  is  onp 
of  the  privileges  belonging  to  the  military  that  a  fol- 
dier  has  a  right  to  nominate  his  children  even  on  ca- 
fual  and  mixed  conditions, 

N.  4*  y^hen  the  heir  does  not  perform  the  condi* 
don,  wliether  by  chance,  {cafu\  or  by  his  own  fault, 
the  whpie  difpofition  is  null. 
But  when  the  condition  does  not  exift  by  the  fault 

of 
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of  a  chtrd  "portf ,  in  whole  pttfan  the  condition  is  to 
btt  JfulflUed,  or  by  the  faokof-one  whohtfs^uijr  hi« 
tn^  that  it  be  Aoc  fulfiUed^  it  fliafl  be  Kdsoiied  t$ 
performed)  (fi^o  iti^ta.) 

N.  $.  In  cafe  9is^  heir  happen  to  die  before  per^ 
forming  the  con^Htion  which  was  in  4iis  ^wet^,  (^- 
t^Mvm^^  a  diftinftion  inuft  be  m^e  whelihef  the 
lieir  appointed  on  a  condition '  hare  a  fubftitote  cnr  a 
coheir,  or  if  he  have  tione^,  if  he  h»t  a  ^bititute, 
ifubJHiutlm)^  the  wiU  is  notinvalid,  but  thefubftitute 
fucceeds ;  if  he  have  no  fubfticutei  the  will  is  nuB^ 
and  the  heirs  fucceejd  inteftate  i  if  he  have*  a  coheir, 
the  will  fubfifts  with  refpeft  to  that*  coheir  *;  but  with 
re^)eft  to  the  heir  appointed,  the  condition  not  ha- 
ving been  fiiUined,  his  pomon^  or  his  (hare,  returns 
to  the  heirs  inteftate,  or  the  heirs  at  law. 

%  io. 
We  have  already  declared  that  a  teftatoi*  had  a 
right  to  rmpofe  this  kind  of  conditions  on  heirs  fub- 
ftituted;  here  is  ftiU  another  luch  condition,  namely, 
when  a  teftator  appointing  Caius  his  heir,  fubftitirees 
Msevius  to  him,  in  cafe  he  happen  to  die  without  chil" 
dren.     In  this  cafe,  in  effeft,  it  is  evident  that  the 

frandchildrcn  arc  likewife  induded ;  fo  that  if  the 
eir  does  not  leave  children,  but  granddhHdren,  fhe 
condition  £uls,  and  confequently  the  fubfUtation  is 
without  efieft. 

It  muft  however  be  obferved  concerning  this  con- 
dition, that  it  has  'Occafioned  feveral  dueftbns  on 
which  lawyers  have  been  much  divided ;  for  example, 
k  has  been  difputed,  i.)  Whether  children  in  virtue 
of  this  condition  are  at  the  fame  time  aroointed  heirs 
by  the  teftator^  and  iriiether  confequentiy  they  are  fo 
to  be  included  in  the  nomination,  that  the  father  i^ 
obliged  to  divide  the  fucceflion  with  them.  We  enadft 
akid  ordain,  that  in  fuch  a-cafe  the  deflator  flidl  not  be 

jteckoned 
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reckoned  to  have  intended  to  appoint  the  children 
1m$  heirs,  and  confequently  the  father  fhall  not  be  ob- 
liged to  divide  the  fucceflion  with  them. 

It  is  further  alked,  2.)  When  a  father  nominating 
His  fon  his  heir,  and  fubftituring  to  him  Caius,  in  cafe 
be  happen  to  die  without  childrfn^  thefe  children  are  to 
be  reckoned  nominated  or  omitted  ?  Now,  as  we  have 
decreed  that  the  children  included  in  the  condition 
Ihall  not  lie  reckoned  appointed  heirs,  and  that  the 
heir  appointed  (hall  not  be  obliged  to  divide  the  fuc- 
ceffion  with  them,  it  cannot  be  denied  but  that  the' 
children  are  omitted  when  the  fon  dies  before  the 
father :  whence  it  follows,  that  the  will  being  null, 
there  will  be  room  for  fucceflion  inteftatc,  and  for 
teftamentary  fucceflion. 

$  71.  ' 

The  effeft  of  a  condition  is,  that  the  heir  is  obliged 
to  wait  till  its  exifl:ence,  and  that  he  cannot  adt  as 
heir  before  that  happen. 

N.  I.  When  a  perfon  h^'been  appointed  heir  un- 
der difFerieht  conditions,  they  muft  all  exift  before 
he  can  be  allowed  to  fucce^d,  if  they  be  impofed 
jointly,  {conjunSHm) '^  but  when  the  teftisttor  expreffes 
himfelf  in  a  disjunftive  manner,  {disjunflim)y  it  fhall 
be  fuflicient  if  one  of  the  conditions  exifl:. 

JV.  2.  When  feveral  heirs  are  appointed  under  a 
condition,  if  the  objeft  of  the  condition  can  be  di- 
vided, for  example,  if  the  teftator  have  appointed 
Seius  and  Caius  for  his  heirs,  on  condition  of  paying 
a  thoufand  rix-dollars  to  MavM^  it  ftiall  in  effeft  be 
but  one  condition,  and  it  fliall  be  fufEcicnt  if  the 
two  heirs  together  make  up  the  fum  of  a  thoufand 
rix-dollars,  and  pay  it  to  Maevius  :  but  if  the  objeft 
of  the  condition  cannot  be  divided,  for  example,  if 
the  teftator  have  appointed  Seius  and  Caius  his  heirs, 
in  cafe  they  go  to  Rome,  they  arc  two  conditions, 
•    Vol,  II,  T  t  and 
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and  c^ch  of  the  heirs  fliall  be  obliged  to  fulfil  tlicj 
condirion  by  going  to  Rome. 

A^.  3 .  The  condition  cxi;fts  jjfo  when  a  third  party 
iMiils  it ;  for  example,  when  one  is  s^ppointed  Heir  on 
cuiidrjon  of  paying  s^  thoufand  rix-doUars  to  Macvius^ 
ail..  :h:.!:  he  caufes  them  to  he  paid  by  a  third  party. 

i  lie  cife  is  other wfe  when  the  condition  confifts 
in  uoing  a  thing,  (faciendo) ;  for  in  this  c^  ttie  con- 
dition does  not  exift  till  the  pofon  on  whom  it  is  im- 
pofcd  performs  it. 

N.  4.  The  condition  which  confiflis  in  doing  a 
thing,  and  wh^ch  is  in  the  power  of  the  perfon  on  J 
whom  it  is  impofed,  {conditio  potcfiativa  faciadi)^  is 
reckoned  performed,  (pro  impk^a)^  wh^en  it  cannot  be 
accomplifhed,  either  by  chance,  {cafu\  or  by  the  fault  | 
of  a  third  party,  and  when  confequently  it  does  not 
<^epcnd  upon  the  heir  to  perform  it. 

The  cal'e  is^  otherwifc  nrhen  the  condition  is  impof- 
fible  or  fcandalous,  {turpis) ;  for  in  that  qafe  the  fetde- 
tnent  is  null.     Sep  aboyc. 

Ny  5.  When  the  condition  which  is  \xl  the  powet 
pf  the  perfon  on,  whom  it  is  ijippofed  confifts  in  not 
doing  a  th^ng,  {conditiq  pote/iativa  in  non,  fadendo)  %  for 
example,  whei[i  the  tefta-tor.  appoints  one  his  heir,  itk 
cafe  he  do  not  go  to  Roiuc^  the  condition  docs  not 
exift  til^  after  his  death ;  fqr  it  is  properly  then  only 
that  it  is  certain  he  fliall  not  go  to  Rome. 

N.  6.  Whcn^  the  teftator  fliall  appoint  om^  his  heir, 
f  I  cafe  t>e  follow  learnings  it  fliall  iiot  be  neceffary  to 
proceed  fo  far  in  it  4tf  to  take  the  degree  of  Doftor, 
but  it  fliall  be  fiuSicicnt  for  fulfilling  the  condition  if 
he  pafs  his  clafljcal  courfij^  and  ftudy  two  ye^^rs  in  an 
univerfity. 

N.  7.  It  is  requi.fite  ufually  that  the  condition  dp 
not  exift  till  after  the  tefl:ator's  death,  as  it  is  not  fuff 
licienc  that  fuch  a  cai'e  happen  in  his  lifetime. 

Neverth^lefs.,  if  it  be  a  condition  which  is  in  tht. 

^ow.c^ 
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power  of  the  perfon  oh  whoiti  it  is  impofed,  (potefia-^ 
Hiva)^  it  ftali  b*  fofficient  that  what  the  tcftator  de- 
fired  at  impofing  the  condition  have  really  happened, 
though  it  be  even  in  hi$  lifetime. 

Thiis  when  a  tellatof  has  appointed  Caius  his  heir, 
in  cafe  be  apply  to  ledYrang^  (fr  imhrace  the  Proieftani  re- 
tigioh^  the  condition  (hall  be  held  Is  fxilfilled,  if  befoi^ 
the  teftator^s  death  Caius  had  already  finifhed  his  (hi- 
dies,  or  were  already  become  of  the  ProtejUant  com- 
tnuhioh. 

The  condition  is  to  be  fulfilled  in  the  mahn^f  tit- 
prefled)  and  it  is  hot  fufficieht  to  perform  it  in  an 
equivalent  way,  unle'fs  the  teftator's  intention  be  fuU 
ly  anfwered  thereby :  if  the  cafe  be  doubtful,  the 
.judge  {hall  determine  it. 

The  conditions  which  confift  ih  givihg  or  in  doing 
d  thing,  and  which  are  in  one's  poWer,  {coruUtiones  po^ 
iefiaHva  dandi  et  faciendi)^  may  be  performed  at  any 
time,  even  at  the  poiAt  6f  death,  {in  ahiculo  tnorth)  ^ 
but  the  condition  muH  really  be  performed^  as  it  is 
not  fufficieht  that  the  pcrfoh  oh  whom  it  is  impofed. 
ihould  niake  the  heceflary  preparations  for  its  being 
done  after  his  death.  The  cafe  would  be  otherwife, 
however,  if  the  pertbrihance  of  the  condition  had  iioc 
depended  on  himfelf ;  i^t  exanlple,  if  having  time- 
oufly  made  the  proper  preparations  {pi  perforiHing  it^ 
he  had  been  prevented  by  death. 

If  this  condition  be  limited  to  a  certain  tinie,  for 
example,  if  it  bear  that  Caius  fhall  be  heir  in  cafe 
be  pay  a  thoufand  rix-dollars  to  Seitis  ititbiH  the  Jpace 
of  three  months^  it  niuft  be  exadlly  performed  within 
the  time  prefcribed;  add  if  Caius  have  not  paid  the 
thoufand  rix-dollars  within  the  three  months,  the  no- 

T  t  a  mination 
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mination  fhall  be  aull,  and  the  heirs  inteltate  or  at 
law  ihall  obtain  the  (uccefTion. 

§  14- 

When  the  teftator  docs  not  appoint  an  heir  on  a 

certain  condition,  but  at  a  certain  time,  that  is  to  fay, 
by  fixing  a  certain  day,  (fub  die)^  a  diftinftion  muft 
.  be  made  whether  the  nomination  of  heir  were  deter- 
ilnined,  I.)  To  an  uncertain  day,  of  which  it  is  not 
Ibrely  known  whether  it  (hall  cxift,  nor  when  It 
lliall  exift,  (fat  die  certo  an  et  quando) ;  or,  2.)  To  a 
certain  day,  of  which  it  is  knoWn  furely  that  it  'fhall 
exift,  but  of  which  it  is  not  known  When  it  fliiH  exift, 
(fub  die  certo  quod  fit  exfthurus^  efji  incertiis  quando) ; 
or,  3.)  To  exift  after  a  certain  day,*  that  is  to  fay, 
reckoning  from  a  certain  day,  {ex  die)  j  or,  4.)  To 
exift  till  a  certain  day,  {ad  diem.) 

I.)  Firft,  when  the  teftator  appoints  an  heir  at  an 
uncertain  day,  of  which  it  is  not  furely  known  whe- 
ther, it  ftiall  exift  i  for  example,  when  he  fays,  I  ap- 
'  point  Caius  my  hciv  li^^ben  bejhall  be  JixUen  years  old^  it 
is  a  real  conditional' nomination,  becaufe  Caiils  may 
die  before  the  age  of  fixteen  years,  and  confcquently 
the  condition  may  not  exift :  much  more  is  it  the 
fame  when  not  only  it  is  not  known  whether  the  day 
Ihall  exift,  but  neither  is  it  known  certamly  when  it 
Ihall  exift,  {an  et  quando .  exjtiturus)  j  for  example,  if 
the  teftator  appoint  Caius  his  heir  when  Tittusjhalt 
die  \  for  in  this  cafe  it  is  firft  uncertain  whether  the 
day  ftiall  exift,  as  the  heir  may  die  before  Titius  y 
and  it  is  alfo  uncertain  when  the  day  ftiall  exift,  fince 
the  day  of  Titius's  death  is  not  known. 

II.)  The  fecondcafe  is,  when  the  teftator  appoints 

Caius  heir  at  a  certain  day,  which  it  is  known  ftiall 

furely  happen,  but  of  which  it  is  not  known  when  it 

fiull  happen,    {quando  Jit  exjiiturus) ;    for   example, 

'  when  the  teftator  appoints  Seius  his  heir,  wlien  Caius 

Jhall 
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Jhdl  happen  to  die  \  in  this  cafe  it  is  fure  that  Caius 
ihall  die,  btit  it  is  not 'known  when  tih^t^^lay  ihall  hap- 
pen ;  and  indeed  that  day  is  not  regarded  as  a  con- 
dition, but  the  fettlcment  is  pure  and.  fimple,  (pura\ 
which  acquired  its  full  and  entire  efiefV  at  the  mo- 
ment of  his  death,  to  which  the  delivery  of  the  fuc- 
ccffion  is  delayed  by  the  teftator. 

In  fine,  when  the  teftator  appoints  Caius  to  be  his 
heir  after  a  certain  day  -,  that  is  to  fay,  reckohing. 
from  a  certain  day,  {ex  die) ;  for  example,  when  be  is% 
not  to  fucceed  till  a  year  after  the  teftatoFs  deaths  or  till 
a  certain  day,  (ad  diem)  -,  for  example,  wben\be  is  not 
to  he  heir  hut  for  a  year ;  in  this  cafe  the  Roman  laws 
reckoned  fuch  nomination  of  heirs  as  pure  and  fimple; 
>  .  the  reafon  of  which  is,  that,  according  to  tloofe  laws, 
r      one  could  not  die  partly  teftate  and  partly  ihteftate* 

So  they  had  no  regard  to  the  day,*which  was  rec- 
koned as  if  it  had  not  been  added. 

BCi  t  hiiving  already  declared  above^i  tbttrotir  ^^iWL  is 
no  longer  to  admit  that  rule,  and  that  our  intention 
is,  that  the  teftator^s  will  fhould  only  be/foUowed, 
the  conlequence  is,  tfiat  as  the  teftator.  gives  his'  fuc-> 
ceflion  only  after  a  certain  time,  or  inioendiD^  oiily  to 
leave  it  for  a  certain  time,  the  fucceifion  bqght  to  be- 
long, in  the  firft  cafe,  to  the  fubftitmes,  or  heirs  in- 
teftate,-  till  the  day  come  •,  and  in  cafe  the  latter  will 
not  have  it, '  a  curator  or  truflice  muft  be  appointed 
for  the  inheritance,  {curator  bereditatis),  who  ihall  be 
obliged  to  deliver  the  incomes  to  the  creditors,  and 
to  keep  an  account  of  them.  In  the  fecond  cafe, 
namely,  when  the  teftator  grants  his  fyccefilon,  but, 
for  example,  for  a  year,  after  the  year  is  elapfed,  it 
muft  be  delivered  cither  to  the  fiibftitute,  or  :to  the 
heirs  inteftate  or  at  law. 


TITLE 
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TITLE       XIV. 

Of  the  opining  ard  puhUcatum  of  wills. 

S  i- 

AS  it  is  proper  that  fuch  as  are  appointed  heirs  iii 
a  will  be  acquainted  of  it,  and  as  it  ofteif  hap- 
pens that  the  heirs  intelblte  do  not  take  the  troubln 
to  caufe  the  wills  to  be  opetied,  by  which  the  heir 
Appointed  is  deprived  of  his  right,  and  the  legacie^^ 
cfpecially  fuch  as  are  made  in  mour  of  pious  com- 
munities, renlaiii  uhknowti,  it  is  necefHlry  th^t  wills 
be  opened. 

A  diftindion  mult:  be  made  oh  this  head  between  a' 
judicial  and  a  privileged  willi 

*  ^^ 
As  to  a  judicial  Will,  the  following  perfons  may  re- 
quire it  to  be  opened,  namely,  i.)  The  heirs  inteiUle 
or  at  law;  2.)  All  fuch  as  have  any  intereft  in  the 
will,  fbr  example,  when  they  prefume  that  it  contsdns 
any  legacy  in  their  favour^  in  which  cafe  however  they 
are  obliged  to  give  their  oath  ot  calumny,  (de  calu- 
mnia) ;  3.)  The  fifcal,  to  know  if  there  be  no  legacies 
for  pious  ufes ;  4.)  The  judge,  where  n(o  body  offers, 
within  the  fpace  of  a  year  and  a  day,  to  demand  the 
will  to  be  opened,  may  proceed  in  it  by  his  ofEce, 
after  having  caufcd  the  heirs  inteftate  or  at  law  to  be 
cited  by  advertifemems  affixed  to  ftated  places  by 
way  of  edift,  (per  aiiffalis.) 

The  opening  of  a  will  fliall  be  demanded  in  thtf 
court  which  made  or  received  it. 

When  the  teftator  ihall  die  a  yiolent  death,  nis 

will 
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wUl  cannot  be  opened,  nor  the  fucceillpn  delivered, 
till  the  judge  ha^ve  previoufly  taken  cognifance  of  the 
^ircumftances  of  his  death. 

Ufually  a  will  cannot  be  opened  till  four  weeks  af« 
tcr  the  teftator*s  death,  becaufe  it  is  neceffary  to* 
caufe  the  heirs  inteftate  to  be  cited  to  that  aA. 

Neyerthelefs  it  may  be  opened  fooner,  if  recourfe 
muft  be '  had  to  the  will  to  know  a  thing,  or  if  there 
be  danger  in  the  delay ;  for  example,  if  information 
be  wanted  in  what  manner  the  teftator  has  declared 
his  intention  of  being  buried,  (^c.  In  fuch  cafes  the 
judge  may  confult  the  will,  give,  in  confequence,  a 
refblution  to  t)ie  perfon  who  has  applied  to  him,  and 
afterwari^  feal  the  will  with  ;he  feal  of  court, 

56. 
When  the  heirs  are  fummoned,  and  a  day  fixed 
for  opening  of  the  will,  it  muft  be  opened  and  pu- 
bliflied  at  the  fame  time,  and  on  the  fame  day  -,  as 
the  opening  and  publication  muft  be  performed  in 
one  and  the  fame  deed. 

All  wills  (hall  be  opened  and  pqblifhed  before  the 
judge,  whether  they  be  pybjic  or  privileged,  and 
even  though  one  Ihould  oflfer  himfelf  to  prpteft  againft 
fuch  an  a£t,  and  fhoyld  pretend  that  the  will  is  in- 
valid. 

Moreover,  the  original  wjll  muft  be  opened  -,  and, 
if  fevcral  originals  have  been  executed^  it  (hall  be 
fufEcicnt  to  open  qne  Qf  them^ 

The  will  muft  be  publilhed  entirely,  unlefs  the  te^ 
ftator  have  made  fome  private  fettlement  in  a  feparatc 
atndfcalcdi  writing,  and  unlefs  he  have  difcharged  it  to 
be  opened  before' a  certain  time:  the  cafe  would  be 

the 


J 
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the  fame,  if  he  had  made  ufe  of  injurious  expreflipns 
againft  the  heirs,  or  againft  other  perfohs,  &?r,  which 
fhall  be  omitted  in  publilhing  the  will. 

After  a  will  is  publilhed,  the  judges  ihall  -mark 
upon  the  will,  that  it  has  been  publifhed  (fmbluafum)^ 
with  the  date,  on  which  the  publication  was  made,  and 
the  name  of  the  perfon  at  whofe  inilance  it  was  pu- 
blifhed :  the  judges  (hall  alfo  give  copies  tp  fuch  of 
thofe  concerned  as  fhall  demand  them* 

When  the  heirs  fhall  demand  that  the  original  be 
fealed  again,  the  judges  fhall  comply,  with  the  de- 
mand)  and  fhall  mark  on  the  cover  that  they  have 
been,  required  fo  to  do. 

§  10. 

With  refpeft  to  privileged  wills  written  with  the 
teflator'i  own  hand,  and  kept  by  hi(n,  ^\ir  will  is, 
that  tfaefc.who  fhall  find  them  among  his  papers  in* 
form  this  judge  of  thein>  ^d  deliver  th^m  to  him,  whe- 
ther open  or  fealed,  thv  he  may  obferve  what  fhall 
be  necefTary,  agreeably  to  wliat  has  been  prefcribed 
above  concerning  the  opening  and  publication  of 
wills  *,  and  when .  the  |5riyileged  will  fhall  be  found 
fealed,  no  one,  not  even  the  children  of  the  teflator, 
would  have  a  right  to  open  it  of  their  own  autho- 
rity. 

When  the  teflator  Ihall-have  intrufted  his  privile- 
ged will  to  a  third  perfon,  and  fhall  depofit  it  with 
him,  the  latter  fhall  be  obliged  to  deliver  it  to  the 
judge  after  the  death  of  the  teflator :  if  he  do  not 
fo,  the  heirs  inteflate,  and  others  concerned,  may 
oblige  him  to  do  it,  and  the  judge  fhall  proceed  to 
the  publication  of  the  will  in  the  manner  prefcribed. 

§  II. 
The  original  of  a  will  ought  never  to  be  reflored 

to 
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to  the  heirs  under  any  pretew  whatfocver,  neither  be- 
fore nor  after  the  publication,  fuppofing  even  that 
all  the  heirs  inteftate,  or  at  law^  Ihould  confent  to  it. 

S  12. 
If  any  perfon  fupprefs  a  will,   whether  public  or" 
privileged^  he  (h^ll  forfeit  all  that  might  fall  to  him 
of  the  defund's  effeAsi  and  (hall  l^efides  be  punilbed 
corporally. 

.TITLE      XV. 

Of  €Htering.  upon  the  inberiiance^  cf  the  right  ^f  deli- 
berating^^  (de  jure  deliberandi),  and  of  thebtn^  of  an 
irtvenioryj  (de  beneficio  inventarii.) 

•  '         . .     .' 

§  r. 

WE  have  feen  in  the  preceding  books,  that  fuc- 
ceflions  arc  conveyed,  either  inteftate  or  by 
willj  01*  in  virtue  of  ftatutes,  or  by  an  agreement :  it 
is  neceffary  in  all  thofe  cafes,  that  the  perfon  to  whom 
a  fucceflion  has  fallen  behave  As  heir,  or  declare  him- 
felf  heir ;  as  no  fucceffion  can  be  acquired  but  by  en- 
tering on  the  inheritance.      < 

Accordjng^to- the  RomasH  laws,  a  diftindion  .rtiuft 
have  been  made  between  one*s  own  heirs,  (fuos),  and 
ftranger-heirs,  {extraneos)\  for  fucceflions  were  acqui- 
red by  one's  ^wn  heirs^  in  another  way  than  by  Aran- 
ger-heirs. 

'S3-. 
Children  are  Called  one*s  own  heirs,  who,  at  the 

time  of  their  fether's  death,  are  in  hi^  power,  and 

in  the  firft*  and  neareft  degree.     Stranger-heirs  arc  all 

i^ich  as  not  being  one's  own  heirs,  {fui)y  are  confe* 

Vgi.  II.  U  u  quently 
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quently  ftraneers  to  the  lather^  or»  they  are  fuch  aSf 
at  the  time  of  the  father's  deaths  are  not  ia  his  power, 
nor  in  the  neareft  degree. 

It  was  not  neceflary  that  one's  oWn  heifs^  Cfi^)^ 
that  is  to  fay,  fuch  as,  at  the  fathcfr's  deceafe^  were 
in  his  power,  and  in  the  neareft  degree,  fliould  be-» 
liave  themfelves  as  his  heirs ;  for  they  were  his  neoef- 
fary  heirs,  {neceffarii  beredes)  -,  they  continued  in  his 
family,  and  entered  upon  his  right,  even  though 
they  had  no  knowledge  of  his  death :  they  were  alfo 
to  be  their  father's  heirs,  contrary  to  their  inclina- 
tionj  ahd  could  not  confequently  renounce  their  pa- 
ternal fucceffion,  unlefs  their  father  had  allowed  than, 
which  he  was  alfo  reckoned  to  do,  when  he  appoint- 
ed them  heirs,  under  a  condition  which  was  in  their 
own  power,  (fub  condUione  poieftativa)^  or  fubftituted 
to  them  while  under  pupillarity. 

And  though  the  prsetor  afterward  allowed  thenl 
the  benefit  of  abftaining  from  the  fucceffion,  there 
ftill  remained  fubtile  and  perplexing  confequences  of 
tiie  neceflfary  exiftence  of  an  heir,  [neceffarii  exijien^i^ 
beredis)y  whicli  have  occafioned  endlefs  difputes,  and 
afford,  even  at  this  time,  fubjeft  for  very  many  law-, 
fuits. 

Stranger-heirs  could  not  acquire  the  fucceffion  but 
by  a  free  declaration  that  they  wanted  to  be  heirs* 

§5- 
We  have  found  that  it  was  neceffary  to  abolifli  the 

diftinftion  between  one's  own  heirs  and  ftranger- 
heirs,  {inter  fuos  et  extraneos)^  with  refpeft  to  enter- 
ing upon  the  inheritance,  and  to  allow  it  to  fubfift 
only  in  this  particular^  namely,  that  one's  own  heirs 
are  necefiarily  to  be  appointed  heirs  or  difinherited  ^ 
willing,  moreover,  that  the  fucceffion  cannot  be  ac- 
quired. 


Part  H.    Book  VII.    Title  XV.     339 

cither  by  the  one  or  by  the  other,  but  by  an 
entry  upon  the  inheritance  formally  made. 

Entry  upon  the  inheritance  (aditio  bereditatis)  is 
the  declaration  of  an  heir  capable  of  fucceeding,  by 
which  he  declares  that  he  wants  to  accept  the  fuccel- 
fion  which  has  fallen  to  him>  that  is  fay,  that  he 
wants  to  be  heir, 

%e. 

This  declaration  may  be  made,  either  verbally  or 
really,  ffaHo.) 

§7- 
So  there  is  required  for   an  entry  upon  an  inhe- 

ritance, 

I.)  A  free  will  \  whence  it  follows  that  nobody  can 
be  conftrained  to  accept  a  fucceffion :  which  is  fo 
much  the  better  founded,  that,  in  caies,  in  which, 
for  the  prefervation  of  the  legacies,  an  entry  is  re- 
qgifite,  the  fucceffion  is  by  law  reckoned  accepted, 
{ipfojwrepro  adita.) 

But  this  entry,  which  is  made  by  law  {jf[ojure\ 
has  no  other  eflfedt  than  to  hinder  the  will  from  falling 
for  want  of  an  heir ;  confequently,  the  feoffment  in 
t!:uft,  or  truft-eftate,  ihall  be  reftored  to  the  heirs 
feoffees  in  truft,  in  the  fame  way  as  if  the  heir  in- 
trufted  with  the  feoffment,  or  truft-eflate,  (fiduciarius)^ 
had  accepted^  and  therefore  alfo  the  legacies  are 
valid, 

S  8. 

II.)  It  is  requifite,  in  the  i'econd  place,  that  the  heir 
be  informed  that  a  fucceffion  is  fallen  to  him,  whe- 
ther inteftate  or  by  will,  or  by  ftatute,  or  by  an 
agreement  •,  for  no  one  can  declare  his  inclination 
concerning  a  thing  of  which  he  has  no  knowledge. 

S  9- 
III.)  It  is  requifite,  in  the  third  place,   that  the 

l)eir  be  capable  of  declaring  his  inclination,  and  that 

U  u  2  he 
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he  }urv<e  oonfequcntly  the  capaci^  to  accept  a  fucceC- 
fion. 

He  mull  alio  have  this  capacity,  not  oply  at  the 
time  of  making  the  will,  but  alio  at  the  time  of  the 
teftator's  deceafe,  and  at  the  time  of  entering  upon 

the  inheritance* 

The  incapacity  which  Ihall  happen  in  the  intervals 
between  thofe  times,  Ihall  occafion  him  no  prejudice. 

Whence  it  follows,  that,  if  the  heir  have  been 
profcribed  after  being  appointed  heir,  and  were  re- 
eilablifhed  before  the  tefUtor's  death,  he  (hall  have  a 
right  to  behave  himfelf  as  heir :  likewife,  when,  ha- 
ving been  profcribed  before  the  teftator*s  death,  he 
was  reftored  before  entering  upon  the  inheritance, 
he  fhall  ftill  have  a  right  to  accept  6f  it, 

S  lO. 

IV.)  It  is  requifite,  in  the  fourth  place,  that  the 
heir  be  capable  of  contracting  an  obligation  or  an  en- 
ga^^ement :  the  reaibn  of  which  is,  that,  in  taking 
upon  him  the  title  and  quality  of  heir,  he  binds  him- 
felf to  the  creditors  of  the  fucceOion.  Therefore  a 
pupil  cannot  declare  himfelf  heir  without  the  autho* 
rity  of  his  guardian,  nor  a  minor,  or  |»xxligal,  &^« 
without  the  confent  of  his  curator. 

A  pupil  who  is  pad:  the  age  of  infancy,  {infantia 
major),  may  accept  a  fucceflion  with  the  confent  of 
his  father;  if  his  father  will  not  confent  to  it,  the  de* 
claration  of  the  pupil  (hall  be  confirmed  by  the  de->> 
cree  of  the  judge. 

§  12. 
A  fon  who  has  attained  man*s  age  may  accept  a 

fucceffion,  even  againft  his  father's  inclination,  and, 
in  this  cafe,  it  fhall  conftitute  a  part  of  thofe  effeds 
of  the  ion,  which  are  called  ^  adventitious  and  ex^^ 

traordinary 


traordinac^  peciiUar,  (pecuUum  aJhentiiium  extracrdina* 
rium).  Buty.  when  th/e  fon  accepts  thp  fpcceflioQ  with 
his  father's  confent,  it  makes  part  of  .the  adyentitiouf 
peculiar,  of  which  his  father  has  the  ufufrudt.  When 
the  fon  will  not  accept  the  fucceflion,  if  the  father 
himfelf  be  declared  heir,  he  ihall  ac<|uire  the  luccef* 

iion  in  full  right,  (pknojure.) 

» 

S  13- 

V.)  It  is  rcquifite,  in  the  fifth  place,  that  the  fuc- 
ceflion be  in  faft  fallen  to  the  heir,  that  is  to  fay, 
that  the  teftator  be  dead.: 

VI.)  It  is  rcquifite,  in  the  fixth  place,  that  the 
heir  h^ve  the  intention  {animum)  to  behave  as  heir.  . 

This  iritf  ndoh  is  not  prefumed  as  long  as  the  Ipace 
for  deliberating  {tempus  deliberandi)  continues :  there- 
fore he  (hall  not  be  reckoned  heir,  even  though  he 
had,  during  that  time,  done  feveral  deeds  as  heir. 

"With  refpeft  to  the  fpace  for  deliberating,  and  the 
time  that  Ir  lafts,  fee  below,  art,  I.  and  the  ne\i' 
Frcderician  Code,  in  which  this  fubjeft  has  juft  been 
regulated* 

It  thence  follows,  that  it  will  be  needlefs,  fol^ 
the  future,  to  examine  what  are  the  deeds  of  heirs, 
which  import  entering  upon  the  inheritance,  as  the 
heir  is  to  declare  himfelf  during  the  fpace  preftribed; 

VII.)  It  is  rcquifite,  in  the  feventh  place,  that  the 
heir  declare  his  intention  purely  and  fimply,  as  it  is 
not  allowable  for  lum  to  accept  the  fucceilion  only 
conditionally ;  for  it  cannot  be  denianded  of  the  cre- 
ditors of  the  fuccefTion  that  they  Ihould  wait  till  the 
condition  exift. 

The  heir  may  alfo  make  his  declaration  by  another^ 

•  Sec  note,  p.  170.  above. 

and 
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and  accept  the  iucccffion  by  his  means,  but^  the  per* 
fon  who  accepts  it  for  him  muft  be  furnifhcd,  for 
that  purpoie,  with  fpecial  powen. 

*  '^ 

When  the  heir  happens  lo  die  before  declaring 
whether  he  will  be  heir,  he  tranfinits  his  right  to  htt 
heirs,  be  they  his  own  heirs  or  ftrangprs,  who  may 
ftill,  during  the  fpace  for  deliberation,  {intra  tempus 
deliberandi)^  declare  thcmfelves  heirs* 

The  objeft  of  the  entry  is  a  fucceflion  or  inheri- 
tance falling,  whkh  has  not  been  rejeded. 

The  perfon  who  accepts  a  part  of  the  fuccelfion 
is  reckoned  to  accept  it  entirely  ^  thus  a  fon  who  (hall 
demand  the  fief  (hall  be  reckoned  alfo  heir  of  the 
allodial  effedts. 

The  cafe  would  be  oth^rwife,  if  one«  fatisfying 
bimfelf  with  the  dowery,  rejefted  the  reft  of  the  fiic- 
ccflion :  for,  in  this  cafe,  he  ihall  not  be  reckoned 
as  heir,  nor  obliged  to  collate,  commgnicate,  or  divide 
the  dowery,  provided  the  children  have  their  legidm 
otherwife,  (falva  legitima^) 

S  19-   ^ 
An  heir  may,  as  foon  as  a  fucceflion  is  fallen  to 

him,  behave  himfelf  as  heir  \  but  the  creditors  have 

no  right  to  fue  him,  till  nine  days  after  entering  upon 

the  inhetitance. 


.  • 


§20. 

The  effcft  of  the  entry  is,  i.)  That,  from  the  mo* 
ment  of  the  dcceafe,  the  heir  and  the  dcfunft  are 
reckoned  but  as  one  (ingle  perfon. 

2.)  That  the  heir  acquires  a  hereditary  right  on 
the  whole  fucceflion  ;  a  fubjeA  which  has  been  treat- 
ed in  the  title  concerning  the  a^ftien  called  petitio  he- 
reditatis. 

3.)  That 
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^,)  That  he  acquires  all  the  rights  which  the  de-^ 
tunA  enjoyed^  and  whiph  have  not  been  extinguished  ■ 
by  his  death.  , 

4,)  That  when  nobody  is  in  pofTeflion  of  the  fuc- 
ceflion,  the  heir  may  feize  it  of  his  own  authority. 

But  when  the  fuccefliQn  fhall  be  in  the  hands  of 
another,  the  heir  fhall  be  obliged  to  beg  the  afliftance^ 
of  the  courts  of  judicistture  to  be  put  in  poflfellion. 

5.)  That  the  heir  is  bound  to  the  defunft's  credi- 
tors ;  for  all  aAions  which  were  good  againft  the  de* 
fund  inay  be  raifed  againft  his  heir,  uniefs  the  adion 
were  reftndned  to  the  defunft's  pcrfon. 

6.)  That  the  heir  is  obliged  to  pay  the  legacies, 
(^c.  and  that  the  laws  allow  the  legataries  different 
af£tions  for  procuring  thofe  legacies  ;  namely^  aStanes 
ioc  uftamcTUOy  rei  vindicationemy  hypotbecariamy  &c. 

S  21. 
Heirs  arc  at  liberty,  be  they  one's  own  heirs  of 
ftrangers,  to  rejeA  a  fucceffion,  and  to  renounce ; 
and  they  may  likewife  make  known  their  intention  in 
that  refpeft  verbally  or  really  {verbis  vel  faSis).  A 
declaration  is  made  really  {ipfo  failo\  when  the  perfon 
who  is  appointed  heir  by  the  will  is  fatisfied  with  the 
kgitim. 

It  is  requifitc,  for  the  validity  of  fuch  a  renuncia* 
tion,  St)  That  the  fucceffion  be  really  fallen,  or  that 
one  have  renounced,  by  an  agreement,  a  future  fuc- 
ceffion. Sec  above,  tit.  X.  §  7.  b)  That  the  heir 
have  not  yet  taken  the  quality  and  title  of  heir  \  for, 
if  he  have  once  accepted  the  fucceffion,  the  creditors 
have  an  acquired  right  in  them,  which  he  cannot 
prejudice. 

This  rule  however  admits  an  exception,  with'  re- 
fpeft  to  the  nece0ary  heirs  and  their  heirs,  who  have 
a  right  t<i  accept  a  fucceffion,  which  has  not  been 

accepted 
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accepted  by  their  father  and  mother;  for  the  nccct 
lary  heir  tranfmitS'  all  hrs  rights  to  his  heirs,  which 
does  not  take  place  with  refpeA  to  the  ftranger-heir. 
2.)'This  rule  further  admits  an  exception,  when 
the  heir  happehs.  to  die  wthin  the  fpace  for  delibera- 
tion, (intra  tempus^  deliberandi)  ;  in  Which  cafe  ftrangcr- 
heirs  even  ha  vx  a  right  in  them,  which  they  tianf- 
mit  to  their  hdirs. 

Though  thit  heirs  appointed  be  at  liberty,  whoever 
they  be,  to  accept,  a  fucceffion^  or  to  rejedfc  it, .  it  is 
neverthelefs  evident  that  they  cannot  renounce  it  to 
the  prejudice  of  the  legataries^ 

That  the  heirs  feoffees  in  truft,  legataries^  &c.  and 
their  heirs  may  not  lofe  by  the  deed  cf  tjic  heir  ap-* 
pointed,  what  the  teftator  has  left  them  by  his  will^ 
our  will  is  in  that  refpcft,  that  the  teftament  be  not 
annulled  for  want  of  an  heir,  but  that  all  which  the 
teftator  has  ordered,  with  re^eft  to  other  perfons, 
be  executed  by  the  heirs  inteftate  or  atiaw;  or,  fail- 
ing them,  by  the  curator  of  the  fucceflion,  without 
examining  whether  the  heir  appointed  have  rejefted  the 
fucceflion  fraudulently  or  fairly,  and  on  a  juft  caufe, 
{dob  vel  bona  fide^  et  ex  jufta  cauja.) 

Thus  legataries  (hall  have  an  aftion  ex  tejiamenfo, 
and  a  claim  againft  thofe  who  are  in  poflefllon  of  the 
fucceflion,  or  who  fraudulently  may  have  loft  poflef- 
fion  of  it,  to  oblige  them  to  delivet  what  the  tefta- 
tor has  left  them,  and  to  execute  his  fettlements- 
This  aftion  (hall  likewife  be  good  againft  the  poffef- 
for^s  heirs,  in  fo  far  as  they  mall  accept  the  fuccef- 
fion,  and  be  enriched  by  it. 

S  25. 
When  a  wife  who  fliall  be  appointed  heircfs  fliali 

renounce 
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renounce  the  fucceffion,  bccaufc  flie  is  wronged  in 
the  fiatutory  portiofi,  the-  wiH,  notwithftanding  the 
renunciation,  fhall  fubfift  as  to  the  legacies,  which 
the  heirs  inteftate  or  at  law  Khali  be  obliged  to 
pay. 

§  26. 
When  the  heir  Ihall  renounce  the  fucceffion,  after 
having  received  money  for  that  purpofe,,  {accefto  pra- 
tio)^  or.  Ihall  fell  the  fucceffion,  the  legataries  fhall 
adhere  to  the  will,  and  to  the  pcribn  who  is  in  it  ap- 
pointed heir. 

.  S  ^7/  

When  the  heir  appointed  renounces  the  fucceQon, 
which  is  conveyed  to  him  by  will,  it  does  not  foUow 
that^  he  renounces  it  alfo  in  quality  pf  lawful  heir, 
{ut  befes  legitimus)^  if  he  be  heir  at  law,  or  intc- 
^te.  The  cafe  would  be  oth^rwife,  if;  before '  re- 
jedUng  the  wiH  and  iucceffion,  he  had  demanded  hir, 
liMtxm  inteffaate,  in  which  cafe^^li^  wo\ild  b^  reckon^ 
wtoc  renounce  both  the  teftamencary  iuccdliony  and 
that.wJikh  fiiQuld  fall  to  him  inteftate.  # 

As  it  often  happens  that  ap^rfon  towhom  a  fuc- 
ceffion has  fallen,  whether  iiitmate' or' by  will,  1)yan 
s^ement  uc  by  ftatutev  is  afraiid  to  take  the'titfe  of 
heir,  bcforebchiginformtd  of  the  exrent  of  the  fuc- 
coffion,'  we  have  dlowed  to  heirs  not  only  a  fpace  for 
deiiberstion,  (fpatium  ietibermidi)^  but  alfo  the  bene* 
fit  of  an  'inventory,  {benejicum  inventarii\)  which  is 
\p  be  the  fiibjofttji^  the  two  following  artic^^s;  '  • 
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Of  she  fpace  for  deUberatif^. 
{J)e  Jfatio  deliberandi.) 

%  a8. 
'T^H  E  right  of  deliberating  (jus  deUkera  pdt)  is  tli 
power  or  permiflloix  -which  s^i  heir  has  of  ^xami-' 
ning,  during  a  certain  time  prefcribed,  the  ftate  of  the 
fucceflion  which  has  fallen  to  him,  to  know  whether 
it  be  proper  for  him  to  accept  it  purely  and  (imply, 
or  to  accept  it  only  under  benefit  of  an  inventory, 
(fub  beneficio  inventarii)^  or  even  to  rejcil  it. 

§  29.  30.  and  31.  • 
We  think  proper  to  fliorten  the  fpace  of  a  year  for 
deliben^tion,  (annum  deliberandi)^  and  to  grant  for  that 
purpofe  to  heirs  a  fpace  of  fix  months,  to  be  reckoned 
from  the  time  that  they  are  iirfbrmed  a  fucceffioo  has 
^llen  to  them,  during  which  fpace  they  are  to  inform 
themfelyes  of  the  ftate  of  the  fucceflion,  draw  up  an 
inventory  of  it,  prcfent  it  to  the  judge,  and  declare 
upon  wh^t  footing  they  intend  to  he  heirs,  as  is  pre- 
fcribed in  the  new  Fredcrician  Code  + ;  in  which  fhall 
alfo  be  (hpwn  what  is  to  be  obfenred  when  the  heir 
Ihall  not  prefent  the  inventory  within  the  time  requi^ 
l-ed)  9pd  ihall  not  declare  if  he  intends  to  be  hieb, 
and  on  what  footing  he  accepts  the  fucceflion*  Sco 
above,  §  14. 

The  heir  Ihall  be  obliged  to  adminifter  the  cStStSi 

*  The  alteiTUions  her^  and  in  fome  other  j>laoes  were  made  by 
his  Excellency  my  Lord  High  Chai^cel|of  hinvielfi  [Baron  Cocceiw}* 
cn  reviling  the  tranflation. 

f  ^ee|iote,  p.  170.  above, 

of 
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of  {ht  iiiccelfion  during  the  fpace  for  deliberating, 
and  CO  take  care  of  its  prefervation  ^  he  fhall  not  how^- 
ever  have  a  right  to  alienate  any  fubjed  of  the  fuccef- 
iion  without  the  participation  and  confent  of  the 
judge  I  if  he  be  afraid  to  take  upon  him  the  admini-^ 
ftration  oif  the  fuccdfion,  he  may  demand  of  the  judge 
competent  to  eftablifh  a  curator  for  the  jacent  fuc- 
ccflTion. 

No  heir  can  be  fued  by  the  creditors  of  the  fuc* 
cellion  till  the  fpace  for  deliberation  be  expired. 

This  ipace  does  not  take  place  when  the  heirs  de* 
clare  by  word  or .  by  writing,  as  foon  as  a  fucceflion 
has  fallen  to  them,  that  they  intend  to  be  heirs,  in 
which  cafe  they  may  be  fued  nine  days  after  entering 
upon  the  inheritance.     See  above,  §  19* 


ART*        II. 

Of  the  benefit  of  inventofy* 

(De  ben^o  invent arH.) 

§  33. 
tt^'fe  have  allowed  to  heirs  a  fpace  for  deliberating, 
that  they  may  inform  themfclves  of  the  burden 
^d  extent  of  the  fucceifion ;  but  as  the  examination 
thereof  cannot  be  made  without  making  out  an  in-- 
ventory,  and  as  befides  both  the  heirs  inteftate  or 
at  law,  and  the  creditors,  have  an  intereft  in  knowinj 
the  ftate  of  the  fucceffion,  in  cafe^  the  heir  appointe( 
not  intending  to  fucceed,  the  fucceffion  were  to  be 
delivered  to  the  heirs  inteftate  or  at  law,  or  that,  the 
heir  not  intending  to  accept  the  fucceflion  but  under 
benefit  of  inventory,  the  creditors  were  to  be  paid  on- 
ly out  of  the  amount  of  the  eflfedts  left  by  the  tefta- 

X  X  a  tor. 
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tor,  it  l\as  been  found  equiuble  to  oblige  tb^  btar  to 
make  an  inventory  of  them. 

§  34- 
An  inventory  is  a  particular  account  and  deferip- 

tion  of  all  the  things  and  fubjeAs  belonging  to  ai  foe- 

celfion. 

This  inventory  is  to  be  made  and  prefented  to  the 
judge  within  the  fpace  pfefcribed  by  the  ftew  Ffcdc-  ^ 
rician  Code  *• 

§  36. 

All  the  heirs  who  are  obliged  to  reftofe  a  fuccef- 
fion,  or  who  will  not  accept  it  but  upon  inventory, 
ought  to  make  an  inventory  in  form. 

§  37- 
An  inventory  to  be  in  form  Ihall  be  drawn  up  by 

two  members  of  court,  or  by  a  notary,  in  prefence 

of  two  witncffes,  and  it  (hall  not  be  ncceffary  to  call 

the  legataries  to  it. 

In  the  inventory  ihall  be  inferted  all  the  things  and 
fubjefts  which  make  a  part  of  the  fuccciTion,  what- 
ever they  be ;.  at  any  rate  it  (hall  btf  allowable  to  take 
the  heir's  oath,  that  he  has  included  and  inferted  all 
in^it.  ■  :  - 

S  39-  .    - 

.  For  the  future  there  (hall  not  be  ad;iiti:t«d  what  i3. 

called  a  fwcrn  account  of  the  cfit|<S:%  (Jpec^ati^  Jur 
rata\  becaufe  it  is  an  unpardonable  negled  in  an  hek, 
who  knows  that  he  is  to  rcftore  3k  iwf^effiop^.or  fotJa- 
tisfy  the  creditors  in  proportion  to,  the  amount  of  the 
fuccefiion,  {juxta  vires  bereduatis)i:  ufff-  tQ  hgyej^k^ 
at  firit  an  inventory-,  in  which. ligjSi the juore  blame- 
able,  as  common  fenfe  didates  to  us^  ihat*  an  hcir^ 
when  he  is  obliged  to  reftorc  th^  fuccqdiQn  after  ievc^ 
ral  months  or  years,  ^c.  may  very  ea&lx  fofB^^  fevcr^ 

•  Scenote,  p*  i7o.*abeve.- 

articles, 


.     f 
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artldoii.afid  thrttb^  do  a  prgtidice  t6  the  heirs  snhs 
Aate,  or  to  the  creditors.  : 

.   .       '     "       S40. 
It  is  dlcmable  fot  the  heirs  Intcftatc,  or  feoffees  ift 

tnift;  tb  offer  their  reiharks  upon  fuch  an  inventory  k* 

galty  made,  and  even  to  put  the  heir  appointed  upon . 

his  oath  ^ith  regard  to  thofe  remarks,  even  though  he 

haye  already  fworn  to  the  whole  inventory.    If  it  be 

fotind  that  the  heir  has  purpofely  omitted  any  article 

in  die  inventory,  he  (hall  be  obliged  to  pay  the  double 

of  the  value  to  thofe  concerned  j  if  he  have  omitted 

it  onl^  through  ignorance  or  inadvertence,  the  article! 

(bail  De  added  at  his  expcrife  to  the  iiiyentory.    » 

S  41. 

When  the  heir  appointed^  on  delivcrihg  the  inven- 
tory^ decbres  that  he  will  be  heir  under  benefit  of  in- 
ventory^ or  when  he  is  reckoned  by  law  heir  under' 
benefit  of  inventory ;  fee  above^  §  29.  he  fiiall  enjo/' 
the  advantages  following,  to  wit^ 

I,)  He  l£dl.not  be  bound  to  the  creditor^  of  rfie 
fucce/Gen,  but  in  proportion  to  the  amount  of  the 
fucceflion.;  ..  - 

2.)  When  things  or  fubjeds  belonging  to  the  fuc- 
ceflion ihall  periih  without  any  fault  of  his,  the  credi- 
tors alone  fhall  bear  the  lofs^  in  cafe  the  effe&s  of  the 
fuccellion  be  not  fufficient  to  fatisfy  them.    * 

3.)  When  the  heir  under  benefit  of  inventory  had 
tlsums  agaitiil  the  tefbttor,*or  is  indebted  to  him,  the 
claims  of  either' fliall  not  be  confounded  by  the  eh*' 
try  upon  the  Inhcrittinte;  but  the  heir  may  procure 
to  himfelf  payment  of  his  claims  upon  the  fucceflTion^ 
and  the  creditors  may  exaA  from  him  payment  ,of 
what  he  owes  to  the  teftaror. 

4.)  The  heir  appointed  nlay  deduft  all  his  charges 
topon  account  of  the  inventory,  and  before  declarifig' 
himfelf  heir  under  benefit  of  inventory. 
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5O  Bat  be  CMOot  dcmand.rhc  TrebeUianic. 
which  we  have  entirely  abollihed. 

6.)  When  the  heir  (hall  accept  the  fuccefEon  only 
upon  inventory,  and  confequenUy  15  ^ffraid  that  tbcl 
fuccellion  may  not  be  fufHcient  to. pay  the  burdens, 
and  fatisfy  all  the  creditors,  it  Ihall  not  be  alloyable 
f6r  him  to  pay  one  creditor  preferably  to  another,  nor 
to  give  in  payment  a  thing  or  fubjcCt  of*  tKe  fuccef- 
fion  \  but  he  (hall  be  obliged  to  caufe  the  creditors  t6 
be  cited  by  edidt,  that  they  may  get  fettled  amongH: 
themfelves  the  order  of  their  payment -j  othfiryifcif 
it  happened  that  oiie  or  other  of  the  creditors  could 
not  obtain  his  payment,    the  heir  upon  inventory 
would  be  obliged  to  be  anfwerable  to  him  for  the 
whole. 

$42- 
When  the  heir  fliall  not  make  hi)s  declaration  with*- 

in  the  fpace  prefcribed  by  the  new  Frpderician  Code  \ 

what  is  there  ord^ned  on  that  head  fhali  be  obfervcd. 

When  the  hen*  (hall  declare  liis  intcrftion  not  to  be 
heir,  he  (hall  be  obliged  to  deliver  the  fuccc(Iion  ac-^ 
cording  to  the  inventory,  either  to  the  fubftitute,  or' 
dfc  to  the  heirs  intcftate. 


TITLE       XVr. 

* 

Of  the  coUatim  or  cammumcatim  rf  efftffs* 

>  ■ 

{De  collatione  ct  de  dotis'.coUiUiom.) 

AS  natural  equity  requires  that  there  be  an  eqqiU 
lity  in  the  divifioii  of  the  efie6b  among  the 
children,  the  laws  have  ordained  on  very  good  grounds, 

*  Sec  npte,  p.  170..  above, 

that 
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that  fueh  eif  tht  ehUdren  as  have  received  in  the  iife^ 
lime  of  jdvrir  father,  and  mother  a  part  of  their  tfft&Sy 
Ibould  bring  them  back.  Collate  or  comtmmicare  them 
^ter. their  deceife;.;thai:  is  to  fay,  join  fuch  part  to 
the  mafs  of  the  effedts  of  the  inheritance,  to  make  cf 
the  whole  one  common  ftock,  to  be  divided  among 
ihem*  .  .'       .     . 

§  2. 

CoUadon  of  efie&s  is  then  that  deed  of  children, 
who  having  received  fome  of  their  £sither  and  mo- 
^her^s  eflfe&s  while  the  latter  were  ftill  alive,,  and  want- 
ting  after  their  dcceafe  to  haveaiharein  their  Tuccef- 
iipn,  collate,  bring  back;  or  communicate  to  the  com- 
mon nlafs  of  their  fucceflion  all  that  they  have  recei- 
ved of  it  in  their  lifetime,  that  it  may  be  deducted 
out  of  the  portion  wWh  ought  to  fall  to  them. 

That  collation  of  efie^  may  take  place,  it  is  re- 
quifite,  I.)  That  thole  who  collate  be.  ohiklren  of  the 
defund:;  and,  2.)  His  heirs;  3.)  That  they  have  re* 
ceived  fomeof  their  father^s  and  mother^s  efie£b ;  and 
that,  4')  In  their  lifetime ;  and,  5O  That  what  they 
have  received  of  them  be  ftill  exiftent  at  the  time  of 
the  deceafe  of  the  petlfoA  to  whom  they  fuoceed. 

§4- 
I.)  Firft,thcrc  are  none  but  the  dcfunA's  children, 

and  conlecjuently  hi3  defceadants,  who  are  obliged  to 

collate,  pr  communicate  the  cfFeds  they  have  received 

from  him,,  he  they  eoiaqcipated,  affumed,  or  adoptedi 

by  an  aicc;ndant,  who  ought  alfo  to  collate  what  they 

have  received  from  their  adoptive  father  before  he 

))ad  adopted  them*     r. 

•:        ■  '  S  5- 

Collation  and  comihunication  of  effedls  takes  place 
alfo,  wjiejther  the  children  fucceed  to  their  father  or 
to  their  mother,  obferving  however  the  diftinftion  of 

paternal 
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p«bernal  and  matemid  cfk&t ;  &  that  if  if  lai^  th€  fa^ 
tcmal  fucccfBon9..thay<  coliace  Qtilv*  wliat  they  hsnre  re- 
ceived of  their  father'^  efieds  and  if  the  matei^fuc- 
ceffioQ,  they  collate  only  what  they  have  received  of 
^dr  naother's  effe^s. 

Wberdbfc  alio  children  are  not  obliged  to  collate 
their  profoftitious  peculiar,  when  they  fucceed  to  then: 
mother's  efFcds, 

.  Children  are  alio  obliged  to  collate  and  communis 
catt  all  that  they  have  received  of  the  tcftatoPs  cf- 
$sGis%  even  though  they  have  been  appointed  heirs 
fon:  unequal  portions.  \ 

•  V^  I*  When  there  are  children  and  grandchildren^ 
wd  when  brothers;  come  in  competition  with  the 
cMldren  of  a  def qn£k  brother,  ffr^tres  aan  fratntm 
Hheris)^  the  latter  are  obliged  to  collate  and  commu- 
nicate not  only  what  their  father  and  mother  had  aI-« 
mdy  received  from  their  grandfather  and  grandmo* 
ther,  but  alfo  what  they  received  from  them  them« 
ifi^ves.. 

.  That  one  of  the  grandchildren  who  may  have'  rcA 
iiounced  the  fuccefiion  of  Ms  ^ther,  or  of  his  mo- 
|her«  muft  be  excepted;  iix  which  cafe  hewocild  be 
^iged  to.  cOHate  only  what  h«^  had  received  from  thi 

Jjra^ather  or  grandmother  to  whom  he  wants  to. 
recced. 

N.  %.  When  all  the  children  of  the  firft  degree  arc 
de^»  and  there  are  none  bdt  grandchildren,  ^they 
Itiall  collate  ^nd  commuhicate  only  what  they  have  re- 
eved themfelves  from  their'grandfkthers 'and  grand-* 
mothers,,  and  not  what  their  Others  ^d motherslhall 
Itaye  rec^ved  from  thern;    - 

H*  3*  The  (;ollation  of  efPetSis  does  not  take  i)lacb 
an^ong  other  relations  vifh(6  are  not  defcendants; 
^herel^v^  alio  fathtVs  and  mothers,^  as  wi^ll  as  'their 
brothers  and  fitters,  when  they  fucceed  to  one  ano- 

.      •  #       •  ther< 
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ril^^  «i«  A6t  oblijged  to  collate  what  they  received 
fh>tn  their  childiieA,  or  from  their  brothers,  &c. 

N.  4.  tt  tiAy  £ib  happen  that  children  themfelves 
Itiay  not  b6  iiegahded  as  defcendatits,  in  which  caib 
the^  ctftMtbt  be  obliged  to  collation  of  effefts ;  for  ex- 
jtilipte^  ^hen  a  father,  whofe  daughter  by  the  ftatutes 
ils-escludbd  ffem  iliccfeiridns  while  there  are  -males, 
appoints  her  heirefs  jointly  with  her  brothers ;  the 
rt^h'cf  V^Kkh  is,  that  that  daughter  is  not  regarded 
intH  rcfpeft  to  her  brbthers,  as  being  among  the  de- 
fe^ndaiits,  but  is  reckoned  a  ftranger,  and  confer 
qlidhtly  is  rtot  obliged  to  collate  and  cothmunicate 
♦fitft  H^r  fechefr  gat^  her  in  his  lifetime. 

:M  5i  Thertcfe  tt  follows,  that  ftranger  hetrs  who 
teve  btcn  iijjpointed  heirs  joiritly  with  thfe  chil- 
dreh,  Arh  ikiW  far  Itfe  obliged  to  collate  and  comihti- 
nicilte  What  they  have  received  from  the  tcftator  in  hii 

-  §  6. 

IL)  It  is  requifite,  in  the  fecond  place,  that  the 
eHildreh  intended  to  be  bound  to  the  cdUatioh  01' 
eommuoic^don  of  effeds  be  the  defuntft's  heirs,  ei- 
ther imeftaise,  or  by  will,  or  by  ftatutes,  or  by  an 
agreement. 

iV.  I  *  Thus  when  a  fon  renounces  his  father's  fuc- 
ceffion^  and  is  fatisfied,  for  example,  with  the  dona^ 
cbh  in  pro^d  of  nuptials,  or  any  fuch  other  advan- 
tage, he  ffaadl  ;iot  be  obliged  to  collate  or  toimnuni* 
cftte  any  tHinff  whatever  of  what  he  has  received  in 
his  father^s  lifetime,  unleft  the  other  children  werfe 
wronged  in  their  legium  by  an  exorbitant  donation  ii^ 
profpefk  of  marriage,  or  byii  portion  or  dowery,  &c.  j 
Ibf  m  Ihch'  K  cafe  thefe  children  might  demand  what 
is  i^anting  df  their  kgitim,  by  virtue  of  a  contplainc 
on  accoonc  ef  an  urireafonable  dcfwery,  portion,  or  do- 
nauon,  {ex  capiii  inqfficivfe  doHs  vel  d(mMims  adfnfpk^ 
i9UfUum  detisJ) 

Voy.  D.  Y  y  Thii 


^ 
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This  is  alfo  the  reafon  that  it  has  already  been  dcf^ 
cided  above,  that  when  a  gnuidfon  conies  in  compe^ 
tition  with  the  fon  of  the  grandfather,  to  whom  they 
fuc9eed  both,  the  grandfon  is  only  obliged  to  collate 
to  the  mafs  of  the  fucceiOon  what  1^  has  itceived  from 
his  grandfather,  and  not  what  his  father  and  mother 
have  received  from  him,r  if  he  have  renounced  tlicit 
fucceirion. 

N.  2.  A  perfon  who  has  once  renounced  a  fuccef- 
fion,  cannot  afterward  be  admitted  to  it,  even  though 
he  (hould  offer  to  collate  all  that  he  has  received,  un- 
lefs  within  the  time  prefcribed  by  this  body  of  law  he 
demanded  and  obtained  reftitution  to  his  right  for  a 
juft  caufe ;  for  example,  if  by  his  renunciation  he  had 
been  wronged  above  the  half>  {ultra  Jimidium) :  but 
in  this  cafe,  in  eftimadng  the  wrong,  regard  fhall  be 
bad  to  the  condition  in  which  the  ene&s.  were  found 
at  the  time  he  renounced  them,  {Ufis  ex  tempore  rer 
nunciatiam.) 

S  7- 
III.)  It  is'  requifite,  in  the  third  placc^  that  the 

children  have  received  in  fa£t  ibmething  of  the  effSefts^ 

belonging  to  their  father  and  mother,  to  whofe  fuc*^ 

ceflion  they  are  called. 

Thus  when  children  fucceed  to  their  defund  father, 

they  are  not  obliged  to  collate  and  communicate  what 

they  received  from  then*  father,  when  they  fucceed  to 

their  mother,  (till  lefs  ought  they  to  collate  what,  they 

have  received  or  acquired  otherwife,  and  which  be-* 

longs  to  the  adventitious  and  camp  peculiars^ 

IV.)  It  is  requifite,  in  the  fourth  place,  that  the 
children  have  received,  in  the  lifetime  of  their  fadier 
and  mother,  what  they  are  to  cpUate  and.  communi- 
cate. 

■    ■  s» 
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So  they  are  not  obliged  to  join  to  the  mafs  of  the 
fucceflion  the  legacies  left  to  them  by  the  teftator. 

'  §9- 
y.)  In  fine,  children  are  not  obliged  to  collate  and 

communicate  any  thing  but  what  is  ftill  exiflent,  and 
n»kes  part  of  their  emds  at  the  time  of  the  teftator's 
death ;  fo  that  it  is  fufficient  if  the  collation  and  com- 
munication of  the  effefts  received  be  made  in  the 
condition  in  which  they  arp  at  the  teftator*s  dcatli, 
both  with  refpcft  to  their  quality  and  quantity,  (in 
^udU  et  quant 0.) 

J'L  I.  Thenj:e  it  follows,  that  children  ai'c  not 
obliged  to  the  communication  or  collation  of  effcfts, 
I.)  When  the  things  which  they  have  received  in  the 
lifetime  of  their  father  and  mother  have  perifhed  •,  or, 
2.)  When,  having  alienated  them  fairly,  the  valiic  of 
the  'thing  which  they  got  for  them  no  longer  exifts, 
and  when  befides  they  have  no  other  cffefts  but  thofc 
which  they  get  by  inheritance. 

Children  are  obUged  to  collate  and  communicate 
in  general  all  that  their  father  and  mother  have  gi- 
ven them,  or  that  the  children  have  received  on  ac- 
count  of  their  father  and  mother,  and  in  their  life- 
time :  they  ought  in  particular  to  collate  to  the  com* 
mon  ixiafs  of  fucceflion, 

I.)  The  profeditious  peculiar,  when  they  fuccecd 
to  their  father,  becaufe  be ,  has  intruded  them  or>ly 
with  the  adminiftration  of  it.  See  part  I.  title.  IX, 
art.  IV.  S  41.  and  following. 

II.)  Children  who  are  out  of  the  paternal  power 
are  alfo  obliged  to  collate  what  they  received  from 
their  father,  to  whofe  fuccellion  they  are  called,  ?.  ; 
well  as  the  profits  which  they  have  made  from  thofc 
tffccSbs  during  their  emancipation,  and  of  which  their 
father  would  have  had  the  ufufrudt. 

Yy  2  III.)  Children 
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III.)  Children  ou^t  to  cdlate,  in  the  thiid  place, 
the  prefeats  which  their  father  and  mochep  bad  pvea 
them  i  unlefs  the  donation  were  given  them  by  way 
of  recompenfe,  (donatio  remunerAioria\  and  the  father 
had  declared  fo  in  writing,  or  that  the  chikh:en!  ha4 
not  reaped,  nor  could  icap  any  a^vanfagp  fy^  tigipik 
prefents.  . 

IV.)  Children,  in  the  fourth  place,  ane  obliged  to 
collation  and  communication  of  e0e<%s,  when  tne  far 
ther  and  mother  have  paid  their  debts,  in  nvhi^t  w^ 
foever  contra&ed,  whether  for  a  civil  caule  or  for  4 
crime,  (ex  caufa  dvili  vel  ex  ddiBo.) 

V.)  They  ought,  in  the  fifth  place,  when  their  fathcf 
and  mother  have  mainuined  them,  to  collate  ^4 
communics^tc  what  they  have  acquired  by  means  of 
the  effefts  of  their  father  and  mother^  (ex  r^  f§renr 
turn)  \  for  example,  when  the  latter  have  employed 
them  in  their  trade,  and  the  children  by  their  care 
and  induilry  have  proved  of  fpme  aflvantage  to  the 
father  and  mother. 

The  children  fhall  not  even  in  this  cafe  have  a  right 
to  deduct  from  it  their  wages,  far  lefs  can  they  cMm 
a  fhare  of  the  gain  ;  by  which  we  prevent  the  law- 
fuits  which  might  arife  from  the  queftion,  namely. 
Whether  and  how  far  the  father's  effeAs  have  been 
augmented  by  the  care  suid  induffay  of  the  children  ? 

The  cafe  would  be  otherwifc  if  the  &ther  or  mor 
ther  had  promifed  their  children  wages,  or  had  enter- 
ed into  partnerfliip  with  them ;  in  which  cafe  the  chil* 
dren  would  not  be  obliged  to  collate  and  communi- 
cate the  wages,  nor  the  ftiare  of  the  profits  which  they 
may  have  gained  in  parmerfhip  with  their  father  and 
mother. 

Moreover,  when  they  are  obliged  to  collate  the 
pain  which  they  have  procured  to  their  father  and  mo- 
ther, it  is  evident  that  the  collation  or  communication 
is  only  made  of  what  part  of  it  exifts  at  the  time  of 

their 
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their  fitherH  and  modiei^s  deaths  and  b^  no  means 
«f  mAoi  has  ioeen  ipent  widaous  the  fauk  of  the  chil- 
dptiw    See  abow,  §  9* 

When  fathers  and  mothera  ka^e  advanced  moasjr 
1»  their  children^  for  the  trade  of  thofe  ht|ec,  the 
childndn  are  not  obliged  to'foe  accountafale  tor  the  mafe 
of  tile  fticceffioiH  but  for  the  cafical  and  intenefts  pro- 
mifed  and  ufual,  accordkig  to  the  rate  x£  the  oouii*- 
tvj.  The,cafe  w^uid  be  otherwUe  i£^thejr  had  earned 
on  bufinefs  only  feu*  thie  father's  acpount  >  that  i&  to 
fay,  if  the  money  which  they  had  in  hand  had  only 
been  a  profeftitiouc^  peootiaF. 

VL)  A  daughter,  in  the  (beth  plaec,  is  eibliged  to 
collate  and  communicate  the  portion  which  ibe  has 
jfeceive4  Icom  hec  father  and  mother,,  and  to  be  ac- 
countable fer  it  to.Ker  brothers  andfifiers^  by  dHomh 
ing  her  ihaoe  of  the  fiicceiGon  ta  be  disniniAied  to 
the  extent  of  hec  portion.' 

N.  I .  When  daughters  havie  received  no  portion 
£rom  tbdr  father  and  mother,  and  faai^  got  it  from 
their  grandfathers  or  grandmothers,  they  are  not 
obliged'to  collate  and  communicate,,  unlefi  io  a  que- 
£iqn  concerning  the  fucceffion  of  the  grandiathers  or 
gondniotheis,  from  vihom  they  received  the  portknYi 
tor,  in  this  czk^  when  they  are  called  to  their  fuc* 
coilions,  the  daughters  and  their  children  are. obliged 
to  collate  and  communicate  the  portion  to  the  com- 
mon mafs  of  the  iuccellion.    See  above,  §  5.  ai.  i« 

N:  2.  They  su'e  ftill  le£i  obliged  to  the  collation 
and  communicadon  of  the  portion,  when  they  have 
not  received  it,  neither  from  their  father  and  mother; 
nor  from  their  grandfather  or  grandmother. 

N.  3.  Neither  ought  daughters  to  collate  the  por<- 
tion  which  they  have  received  from  their  father  and 
«K)ther,  when  they  renQunce  their  fuccefllon.     The 

cafe 
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cafe  would  be  otherwife  if  they  had  receiTed  the  por« 
tion  from  their  grand£idicr  or  grandmother,  and  the 
queftion  were  concerning  their  fucceiDon,  or  if  the 
t>ther  children  were  wronged  in  their  kgitim. 
'  N.  4.  Daughters  are  bound  to  collate  and  commu- 
.nicate  the  portion,  only  foch  as  it  b  at  the  time  of 
their  fiither^s  or  grandfather's  dcceafet  {tempore  mortis 
patris  velavi.)  They  are  not  then  obliged  to  the  col* 
ladon  or  communication  o£  the  portion,  when  the 
things  given  in  portion  are  perUhed,  or  have  been 
alienated  fairly  .by  their  hufbands,  or  have  been  con- 
fumed  in  any  other  manner.  See  S  9.  The  caib 
would  be  otherwife,  if  there  were  any  fraud  or  fault 
on  the  part  of  the  two  ^ufes,  or  if  the  value  of 
•die  pordon  were  ftill  extant,  or  if  it  had  been  ufed 
to  acquire  other  things  or  fubjeSts, 

N.  5.  Daughters  ought  not  to  collate  their  poKion, 
when  the  ftther  and  mother,  taking  into  confidera-^ 
^on  the  portion  which  they  have  received  from  thcm» 
have  left  them  in  their  will  a  dure  ib  much  leis,  and 
have  exprefsly  declared,  that  it  is  front  that  motive 
that  they  allotted  to  diem  a  leik  fluut  than  to  tha 
reft. 

N.  6.  When  the  portion  (hall  only  be  promifed  to 
the  daughters,  and  not  delivered,  its  amount  fhall 
be  included  in  the  ihare  which  they  h^ve  in  the  fuc- 
ceilion. 

iV.  7.  In  the  ccdlation  or  communicadon  ihall  be 
included  not  only  the  pordon,  but  alfo  the  increafe  or 
improvement  of  the  pordon,*  (augmentitm  dotis.) 

N.  8.  Daughters  Ihall  likewife  be  obliged  to  col- 
late and  communicate  what  they  (hall  receive  on  their 
marriage,  either  in  gold  or  filver,  or  in  jewels  and 
marriage-cloaths,  of  which  they  fhall  bring  a  partir 
cular  account  upon  oath,  if  there  be  no  other  \  and, 
as  to  their  heirs,  it  IhaU  be  fu/Hcient  if  they  give 
oath  that  the  account  which  they  deliver  CQntains  all 

thejr 
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they  know  and  believe  to  have  been  given  to  tKe 
daughters.       -  ^ 

N.  9.  They  ihall  collate  alfo  what  diey  ihail  have 
^ven  to  their  bridegrooms,  and  which  they  got  from 
their  father  and  mother,  as  alio  what  the  latter  fliail 
fumiih  them  for  fetting  up  their  houfe,  unlefs  they 
were  things  of  iinall  value. 

N.  10.  The  expenfe  (hall  be  collated  which  fathers 
and  ^lothers  have  advanced,  for  obtaining  a  difpen- 
fadon  for  a  marria^  in  a  forbidden  degree,  or  for 
the  pioclamadon  ot  the  Bans,  (dc. 

N.  XI..  But  the  chai]g!es  which  the  £ither  and 
mother  fliall  pay  for  the  marriagerentertainment  Ihall 
not  be  collated,  even  though  the  married  perfons  may 
have  received  from  the  guelts  nuptial  prefents,  unlefs 
the  father  and  mother  have  exprefsly  ordered,  that 
thefe  charges  may  alfo  be  collated,  or  unlefs  they  have 
been  reckoned  in  the  contract  of  marriage  lis  making 
part  of  the  portion. 

JV.  12.  The  daughter  ihall  collate  alfo  all  the  in- 
comes and  intereft  which  {he  has  reaped  from  the 
portioa  after  the  teflator's  death,  as  well, 

,N.  13.  As  what  has  been  psdd  by  the  father  and 
mother  to  the  marriage^maker. 

S  12. 
VII.)  The  hulbahd  muft,  in  the  fevcnth  place,  col- 
late and  communicate  his  donation  on  account  of  the 
nuptials,  {ionaiitmm  fropttr  nupiias.)  Moreovbr,  r  ali 
that  has  been  ordered  concerning  the  portion  takes 
{>lace  likewife  with  re^&  to  the  donadon  on  account 
of  the  nuptials. 

VIII.)  But,  in  the  eighth  place,  a  man  is  not  obliged 
to  coUate  the  camp^peculiar.  We  have  already  ob« 
ferved  elfewhere  what  is  to  be  underftood  by  this  pe- 
cuHar*    See  part  L  bode  L  tit.  IX,  arc  IV.  S  ^2. 

Herein 
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Heiein  particularly  is  iflcbKled  irliat  fiithen  and  OmM 
thers  have  given  to  their  fon  for  his  equipage,  cveb 
though  bt  flsmld  riot  Jiire  made  vikcfit,  and  though^ 
on  account  of  his  ficktic6,  Cefr*  the  equipage  ihnuid 
not  coine  to  his  hand. 

The  cafe  wouU  be  otberwife^  if  the  father  and 
mother  had  exprefsly  declared  thsU  the  equipage  iras 
to  becottated. 

When  Withers  and  mothers^  ^er  hdving  once  e- 
quif^ped  their  fon«  fend  him  money,  whether  in  thii 
field  or  in  his  garrifon^  he  Ihsdl  be  obliged  tb  ccUate 
h,  unleis  the  £ither  and  niotbcr*hsrre  ordered  exprefs- 
If  ,  knd  by  writing,  that  the  fon  ought  not  to  coUate 
that  money. 

S  14. 

IX.)  A  man  is  not  obliged,  in  tht  himh  plac^,  to 
collate  and  communicate  the  fuppofed  camp-pectiliarr 
We  have.feen,  part  L  book  1.  tic.  IJL  nm  IVw  §  664 
what  is  underftood  in  general  by  this  peculiar.  But 
in  it  is  fdrticularly  com{)i^ended  What  fathers  and 
mothers  have  expended  on  the  education  of  their 
children ;  fof  example,  t^hat  they  have  paid  to  their 
Ibns  preG^>tors,  and  to  their  d»QgisQ»s  gbvemeilbs. 

iV.  I .  In  this  peculiar  is  likewxfe  inclnded  the  ex^ 
penfes  for  learning,  and  what  relates  thereto ;  for  ex- 
ample^ what  is  paid  for  the  courfes  of  the  idencea 
which  the  fbhs  have  paftfed  ifi  cddle^es  or  urtiveffitics^ 
orfoi*  getting  them  taiight  thfeif  eJcercilfes. 

J^ikewife,  the  bobks  which  the  fbttt  have  tifcd  th 
colleges-,  but  not  thofe  which  the  father  has Idnt  th^rt 
6dt  of  his  own  libtary,  anti  wfedi  are  nrit  books  ufed 
in  fchools  and  academies. 

N.  2.  Nevcrthelefs,  as  dt  would  not  ht  equitable 
that  the  cfadklren  who  have  not  yet  sot  their  edika- 
tion^  ihouki  be  deprived,  by  their  nther*s  aod  mo'- 
tber's  deaths  of  the  advdntag^  of  ftudj^hg  ih  in  vad- 
verfity,  sti  tbe..camn3an  ei^peiife  of  the  fatmily,  we 
-    -  have 
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fta^e  found  it  agtiecable  to  equity  to  ordain,  by  thefe 
prefentsi  that,  for  each  of  the  fon$  who  have  not 
been  at  the  univcrfity,  and  who  want  to  continue  their 
ftodies^  two  hundred  rix-doljars  be  deduced  yearly* 
from  the  itiafs  of  the  focceffion^  for  as  many  years  as 
the  othef  fons  havt  been  at  the  univerfltifes. 

N.  3.  When  a  teftator  has  left^  in  former  legacies, 
to  his  fon,  necelfiry  expenfes  for  his  learning, 
without  determining  the  time  nor  the  fum^  thefe  ex- 
penies  cannot  be  made  to  amount  higher  than  the 
fum  of  three  hundred  rix-dollars  a-ycarj  nor  exact- 
ed f6r  more  than  three  ytars. 

So  it  is  ooly  on  that  footing  that  the  fon  can  be 
exempted  from  collation  or  commuhication  ofefFcfts, 
With  regard  to  the  exp^nfes  of  his  learning. 

N*  4.  When  k  is  Aeceflary  for  defraying  thefe  ex- 
penfes  to  borrow  moneys  the  payment  of  it  fhall  be 
made  folely  out  of  the  fliarfes  of  the  other  heirs. 

N.  5.  Neither  is  it  inquired  whether  the  fon  have 
ufefully  employed  his  time  and  his  money  i  the  rea- 
Ion  of  which  is^  on  one  fide^  that  thofe  expenfes 
Which  the  (on  is  not  obliged  to  collate^  have  been  de-* 
teritiined  on  a  rery  moderate  feioting,  and  that,  on 
the  other  fide,  the  inquiry  concerning  the  employ- 
ment of  his  time  and  moiley  might  occafion  very 
expehfive  and  tedious  law-fuits; 

I/.  6.  Moreover,  all  thofe  rules  do  not  take  place^ 
When  thfe  teflratot  declares  exprefsly^  and  by  writing, 
that  the  fon  ought  to  collate  the  expenfes  laid  out 
for  his  learning. 

In  this  cafe,  however,  that  is  underftood  only  of 
the  expenfes  at  the  urtiverfities,  or  illuftrious  colle- 
ges, (TfrnnaJHs  illujiribus)^  but  not  of  thofe  laid  out 
At  ordinary  fchools,  even  though  he  were  fent,  for 
that  purpofe,  into  another  town  than  that  of  his  fa- 
ther's and  mother's  refidence ;  for  tliat  fort  of  char- 
gits  make  a  part  of  the  neceflfary  expenfes  for  educa- 

Vol.  II.  Z  z  tion. 
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tion,  with  which  fathers  and  mothers  are  burdened 
even  by  nature. 

N.  7 .  In  the  expenfes  of  learning  cannot  be  indu' 
ded  the  fums  laid  out  on  a  fon's  travels,  nor  the  dif' 
burfements  of  a  father  and  mother,  to  obtain  for  theif 
fon  the  employment  or  dignity,  for  example,  of  a 
doftor,  &C4  or  a  canonicate ;  wherefore  alio  the  chil- 
dren cannot  be  excufed  from  collating  that  kind  oi^ 
expenfes,  unlel's  the  father  and  mcther  have  decla-' 
red  cxprefsly,  by  writing,  that  they  difpenfe  with 
their  fo  doing,  it  not  being  fufEcient  that  they  have 
marked  them  plainly  in  the  article  of  expenfe  in  their 
journal. 

N^  8*  It  muft  be  particularly  obferved,  that,  when 
the  expenfes  for  learning  amount  fo  high,  that  the 
other  children  are  wronged  by  it  in  their  legitim,  the 
latter  have  a  right  to  require  what  is  wanting  in  their 
legitim,  without  diftinguifhing  whether  theii' father 
and  mother  have  difpenfed  from  the  collation  of  ef- 
feAs  the  expenfes  laid  out  for  learning.  They  fhall 
confequently  have  a  right  to  avail  themfel^es  or  what- 
has  been  ordained  concerning  unreafonable  dona-* 
tions/ 

X.)  Children,  in  the  tenth  place,  ire  not  obliged 
to  collate  and  communicate  the  adventitious  peculiar, 
becaufe  they  have  it  not  from  their  father:  but  as,  in 
his  lifetime;  ho  had  the  ufufrud  of  it,  it  folk)WS  that 
if,  at  his  death,  there  were  ftill  due  to  him  a  part  of 
the  fruits,  or  produce  of  that  peculiar;  for  example^ 
if  vhe  fruits  Were  ftill  exifting,  or  hanging  on  the 
trees,  they  muft  be  joined  to  the  common  mafs  of 
the  fuccefiionv 

N.  I .  When  the  father  has  renounced  tfie  ufufruft 

of  that  peculiar,'  or  has  left  to  his  fon  the  care  of 

colkfting  its   frtiits,   without  requiring  them  from 

him,  iri  ihefe  caifes  the  fon  (hs^  not  be  obliged  tcf 

collate. 
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CoIUite,  neither  the  fruits  received  nor  thofc  which 
are  extant,  or  hanging  on  the  trees,  {neque  fru£lus  per- 
c^tosy  neque  ex  font es^  neque  pendenles.) 

N.  2.  When  children  fucceed  to  their  mother,  they 
collate  neither  the  peculiar  nor  the  fruits. 

S  16. 

XL)  Children,  in  the  eleventh  place,  are  ftill  far 
lefs  obliged  to  collate  the  extraordinary  peculiar,  (pe- 
€ulium  extraordinarium\  and  to  be  accountable  for  it  to 
their  brothers  and  lifters,  becaufe  it  does  not  come  to 
them  in  any  wj^y  from  their  father  and  mother's  for- 
tune. 

S17, 

XII.)  In  the  twelfth  place,,  neither  are  children  ob- 
liged to  collate  and  communicate  the  legacies  which 
their  father  and  mother  have  left  them.  The  reafoi^ 
of  which  is,  that  they  receive  them  not  in  quality  of 
children,   but  of  ftrangers, 

§  18. 
XIII.)  In  fine,  they  are  not  obliged  to  communi- 
cate and  collate  what  their  father  and  mother  have  ex  • 
pended  for  bringing  them  out  of  flavcry,  or  paid  for 
their  ranfom,  when  they  have  been  made  prifoners  by 
the  enemy. 

Children  have  a  right,  both  before  and  after  the 
divifion  of  the  fucceflion,  to  demand  that  a  collation 
and  corpmunication  of  the  efFeds  be  made :  for  the 
opinion  which  prevails  that  they  renounce  their  rights, 
confenting  to  the  divifion,  ha^  no  foundation. 

§  20, 

The  collation  and  communication  of  effeAs  may  be 
made  in  three  ways. 

I.)  It  may  be  made  really,  {realiter\  namely,  when 
the  thing  which  is  to  be  collated  and  communicated 
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is  joiDed  in  kind  tx>  the  mafs  of  the  fu€ic(Iioi>,  aii4 
the  heir  is  obliged  to  do  fb,  withoyt  being  able  to  ex- 
cufe  irlmfelf  by  offering  to  pay  the  value,  or  to  take 
fo  much  lefs  of  the  effc(!ts  of  the  fucccffipn. 

This  rule  admits  an  exception  in  the  cafes  follow- 
ing •,  namely,  a)  When  the  heir  has  taken  fomc  books 
cue  of  his  father's  library,  and  has  made  remarks 
or.  tiicni  in  leveral  places  \  b)  When  the  coheirs  can 
^%^  make  c.o  ufe  of  the  thing  which  is  to  be  collated  ; 
fca- 1  :arnple,  if  the  heir  being  a  foldier,  his  father 
li.id  given  him  arms,  and  afterwards  had  ordered  that 
he  liiGuiu  collate  them.  In  both  cafes  it  fball  be  fuffi- 
cient  ro  collate  and  communicate  the  value. 

11.)  rhe  collation,  and  communication  of  effcAs 
may  be  perl'ormed,  in  the  fccond  place,  by  way 
of  ficlion,  {ji^e)  \  namely,  when  what  is  to  be  colUte^ 
{coiiferendum)  cannot  be  done  in  kind,  or  when  it  is 
not  neccflary  to  make  the  collation  in  kind  4  in  thefe 
cafes  the  heir  is  obliged  to  be  accountable  for  fo 
much  (taniundm)  to  the  mafs  of  the  fqccefllon,  by 
allowing  to  be  given  him  his  ihare  of  the  fiicceffion, 
in  proportion  to  the  right  which  the  (ollueir^s  have  10 
what  he  is  to  collate  or  communicate,  he  has  alfo  a 
right  to  compenfet?  what  he  is  to  collate  or  commu- 
nicate, with  the  claims  which  he  has  as  heir,  on  what 
is  due  to  the  lucceflion,  and  to  afiign  the  deot  to  his 
coheirs,  as  alfo  to  take  upon  himlelf  a4paie  a  pa/live 
debt  of  the  fuceeflipn,  or  a  deb^t  due  by  it  (fer  cxpro-- 
fniJ}ionem)y  and  to  liberate  his  coheirs  of  it  propor- 
tionally to  what  he  ought  to  collate. 

It  is  fuppofed,  however,  that,  in  this  feigned  cok 
lation,  {in  J^ac  fi£la  collatione)^  what  comes  in  place  of 
it,  is  as  clear  as  what  the  coheirs  might  get  by  a  real 
collation  and  communication  of  the  fortune,  (ex  reali 
collatione,) 

III.)  Collation  of  effefts  may  be  performed,  in  the 
third  place,  by  way  of  furety,  {cautionalitcr)  y  namely, 

whei\ 
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when  it  is  ftill  uncertain  if  thfere  be  children  who 
are  bound  to  the  colflation  ot^  communication  of  ef-^' 
fe£tSj  and  it  is  not  known  how  much  is  to  be  coUa-^ 
ted.  For,  as  the  divifk)i%  of  the  fucceiEon  cannot  be 
ibopped  thereby,  he  who  is  bound  to  the  coUtidofi  of 
cfieds  muft  give  fccuritf  wkhin  the  fpace  of  three 
montlis,  reckoning  from  -the  time  that  the  collatioii 
was  required,  by  a  fuvety  or  cautioner,  and  inuft  pro* 
mife  that,  when  it  (hall  be  fettled  what  he  ought  to 
collate,  he^  fhbuld  be  accountable  to  hisf  coheirs  for 
what  ought  to  fall  to  them  of  it,  as  well  as  for  all  da- 
mage, (cum  omni  eo  quod  inter^.) 

If  he  cannot  give  fuch  fecurity,  or  wiD  not  <k)  k, 
the  thing  which  ought  to  be  collated  (hall  be  depoTited 
ill  coun,  or  eUe  a  truftee  fliall  be  appointed  on  the 
(hare  th&t  he  may  claim  of  the  fucceffion,  who  (hall 
continue  ihtrufted  with  it  till' the  point  concerning 
what  he  is  to'  collate  and  communicate  be  fettled. 

When  Che  heir  who  ought  to  give  fecurity  (hall 
happen  to  die  without  having  giv^n  it,  his  heirs 
ftiall  be  obliged  to  fupply  it. 

§  21. 

Whjcn  the  perfon  who  ought  to  collate  fhall  deny 
having  received  any  of  his  father's  or  mother's  cfFcAs, 
his  coheirs  Ihall,  at  any  rate^  put  it  to  a  trial  by  re- 
ferring it  tp  his  oath  •,  and,  when  he  fhall  own  his  je* 
ceiving  any  things  he  Ihall  be  bound  to  declare  upon 
oath  the  amount  of  what  he  has  received. 

The  grandchildren  are  alfo.  obliged  to  give  their 
oath  on  what  they  believe  the  father  and  mother  have 
received  of  their  grandfather  pr  grandmother. 

§  22. 

When  the  father  and  mother  ihall  mark,  in  their 
journals  or  memorandum-book,  what  the  children 
have  received  from  them,  it  Ihall  not  thence  fol- 
low that  they  dcfigned  to  oblige  their  children  to" 

collate 
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collate  thofe  things,  when  they  are  fuch  as  are  not 
ufually  included  in  the  collation  or  con^munication  of 
efieds. 

S  ag. 

When  one  of  the  children  will  not  comply  with 

what  is  prefcribed  concerning  the  collation  of  ef- 

feds,  his  coheirs  may  qblige  him  to  it,  and  apply, 

for  (hat  purpofe,  to  the  judge,  (per  impkraliotum  ju- 

And  if,  without  making  collation  of.  the  cffe&s 
which  he  has  received,  he  demand  his  ihare  of  the 
fuccefEon,  and  raife  the  a&ion  called  fiSiiio  beredita* 
tiSj  he  ih^U  be  ca(t  in  his  demand,  on  the  objeiflion 
nonfaS^  collatiopis. 

N.  I.  When  an  heir  (hall  bring  fureties  or  cau- 
tioners on  account  of  the  uncertainty  of  what  he 
ought  to  collate,  and  when,  after  that  point  is  fettled, 
the  amount  ihall  be  known  qf*  wh^t  he  ought  to  join 
to  the  mafs  of  the  fuccelEon,  his  coheirs  may  oblige 
him  to  collate  wd  communicate  it,  by  applying  for 
that  purpofe  to  the  judge.,  {intplorAndo  qfficium  J¥dicis)  \ 
and,  in  cafe  he  be  not  folvcnt,  they  may  fue  the  fure- 
ties in  an  action  exfidejujjit. 

N.  2.  When  an  heir  fhall  be  obliged  to  collate 
what  he  has  received  in  favour  of  two  coheirs,  and 
ihall  fatisfy  the  one  without  accounting  to  the  other, 
this  laft  fhall  have  a  right,  when  the  heir  fhall  demand 
his  fhare  of  the  fucceffion,  to  get  him  caft  in  his  de- 
mand, on  the  obiedtion  nan  fa£ta  collationss. 

N.  3.  When  the  collation  of  efFeJls  fhall  be  order- 
ed on  pain  of  a  fine,  and  the  heir  will  not  comply 
with  that  ordinance,  there  is  no  doubt  but  the  judge, 
in  conflraining  him  to  make  payment,  may  likewife 
cxaft  the  fine, 

iV.  4.  When,  after  divifion  of  the  fucceffion,  one  of 
the  heirs  fhall  demand  likewife  the  collation  of  efFecls, 
i:  fliall  not  be  neccfTary  for  him  to  raife  the  aftioa 

called 
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ClUed  con^Sio  indebiti^  but  it  ihall  be  fufficieht,  if  he 
beg  for  that  purpofe  the  judge's  alBftance,  (per  im^. 
fhrationem  officii  judicis. ) 

TITLE        XVII. 

Of  witts  null  in  tbemjehts^  and  of  the  methods  of  in^a^ 

Udating  a  valid  will. 

{Be  injufioy  ruptOj  irritOy  deleto,  defettOj  6?r.  tefiamento.y 

Wills  which  have  any  defedl  are  either  null  front 
the  beginning,  or  are  invalidated  afterward, 
even  though  they  might  be  valid  from  the  begin- 
ning. 

A  will  is  null  from  the  beginnmg, 
.  I.)  When  the  teftator  has  not  a  right  to  make  a 
will;  or, 

2.)  W^hen  he  appoints  or  nominates  no  heir ;  or, 

31)  When  he  nominates  an  heir  who  cannot  be 
appointed  according  to  the  laws. 

4.)  The  will  is  null  in  particular,  when  the  tefta^ 
tor  does  not  appoint  nor  difinherit  exprefsly,  by  name, 
his  children,  or  his  father  and  mother ;  and  pafles 
them  over  in  fUence  in  his  will* 

In  fine,  5.)  A  will  is  alfo  null,  when  the  heir  has 
forced  the  teftator  to  make  a  will^  or  has  induced  him 
to  it  by  fraud  or  by  fear,  {dolo  vet  metu. ) 

.S  V      \ 
Morcbver,  it  is  not  neceffary  that  an  heir  have  ufcd 

open  violence ;  but  to  be*  reckoned  to  have  ufed  vio- 
lence, it  is  fufficient,  for  example,   that,   by  Itarih 

proceedings, 
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pipoeeding$,  or  by  menaces^  which  might  indmicktii 
him,  or  by  depriving  him  <rf  the  care  which  fick  per* 
fons,  who  cannot  ftir  out  of  bed,  cannot  be  without^ 
he  have  obliged  a  wife,  a  filter,  a  mother-in-law,  or 
a  ftranger,  to  make  a  wil^  which,  without  that  ulkge^ 
they  would  not  have  made. 

It  {hall  alTo  be  reckoned  as  a  wicked  and  unlawful 
inducement,  when  any  one,  by  his  importunities, 
and  by  liis  tears  and  continual  lamentations,  {hall 
have  engaged  a  teltator  to  make  him  heir. 

.N.  J.  The  will  is  equally  null,  whether  the  heir 
have  employed  the  violence  before  the  making  of  the 
will,  or  at  the  time  that  it  was  made. 

N.  2.  But  it  mufl:  be  pfbved  in  particular,  that  the 
heir  ufed  violence  to  oblige  the  teftator  to  make  a 
will.  - 

If  then  the  violence  had  been  ufed  in  either  circum- 
ftances,  and  for  other  reafons,  the  will  would  not  be 
invaUd  on  account  of  violence. 

N»  3.  The  careiTes  hcftowed  on  a  teftator,  with  a 
view  eHF  -one's  infinuating  himfelf  into  his  good  gra^ 
ces,  and  iTiducing  him  to  make  a  will  in  one^s  behalf^ 
(hall  not  be  reckoned  a  fraudulent  inducement. 

i^.  4.  The  perfon  who  pretends  that  a  will  is  null^ 
becaufe  violence  and  threatenings  have  been  tiled  to 
the  tcftator,  or  becaufe  he  has  been  fraudulently  in- 
duced  to  make  his  wiH,  is  obliged  to  prove  what  h<^ 
advances ;  but,  to  mdkt  this  proof,  it  (hall  be  fuffi- 
cicnt,  if  the  wife,  the  mother-in-law,  or  even  another 
teftator,  have  attefted  judicially,  or  before  a  notary 
and  two  witncffes,  or  by  a  note  written  dnd  figned  by 
their  own  hand,  that  they  have  been  induced  or  forced 
to  make  their  will. 

N.  5.  tAc  heirs  mteftatc  are  alfo  at  liberty  to  put 
this  to  the  oath  of  the  heir  appointed. 
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i  convi(Jlcd  immediately  of 
having  ufed  violence  and  threatening,  or  of  having 
frsudqlentl^  and  wickedly  induced  the  tcflator  to 
make  his  will,  and  when  the  will  has  no  vifible  de- 
fed,  he  ihall  be  put  in  poflefTion  of  the  fucceilioil  in 
virtue  of  the  final  law,  de  ediSo  divi  Hadriani  tollendo. 

§5- 
Thtic  ariies  no  obligation  from  a  wiU  which  is  de> 

clared  null,  even  though  the  teitator  fliould  have  de- 
clared on  oath  that  be  did  not  want  to  alter  it,  or 
though  he  had  added  the  codicillary  claufe :  wher^< 
fore  the  fubftitutions  and  legacies  which  it  cohtaini; 
are  invalid,  even  though  they  were  made  in  favour 
of  the  fovcreign,  or  of  a  pious  community.  Bat  in- 
deed the  fubmtutcs  and  legataries  have  a  Hght,  when 
the  teftator  has  been  forced  or  fraudulently  induced  to 
make  a  will,  to  fue  him  who  ufed  violence  or  fraud, 
to  obtain  of  hjm  their  damages  and  interefts :  he  may 
befides  be  criminally  profecuted. 

When  a  wHI  fliall  be  annulled,  the  heirs  toteftate 
ihall  fiicceed,  and  not  the  exchequer ;  or  if  there  have 
been  a  will  made  before,  the  heir  therein  appointed 
fluli  be  called  to  the  fucxeilion. 

57.  ;  , 

A  will  valjid  from  the  beginning,  and  drawn  up 
with  all  the  folemnities  or  formalities,  likewife  may, 
neverthelcfs,  be  invalidated,  for  feveral  caufes,  namely, 
I.)  When  it  is  made  void  or  difappointed,(rtt/>//^»j);  fee 
art.  I.  2.)  When  it  is  ineffcftual,  and  what  is  called  in 
law  irritum^  that  is  to  fay,  when  the  tcftator  is  not  in  a 
Condition  to  make  a  will  •,  fee  art.  II.  3.)  When  the 
will  is  deferted,  (defertum)y  that  is  to  fay,  when  the 
heir  will  not,  or  cannot  accept  the  fucceflion;  fee 

Vol.  II.  3  A  art. 
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art.  ni.  4.)  When  the  heir  is  reckoned  as  not  ha- 
ving been  nominated  heir,  (pro  nonfcripto) ;  fee  art.  IV. 
5.)  When  the  heirs  arc  deprived  of  the  fucceflion,  as 
being  unworthy  of  it ;  fee  art.  V.  6.)  When  a  valid 
will  is  annulled  and  made  void ;  fee  art.  VI. 


ART.       I. 

Of  the  cafes  in  which  a  will  is  made  void,  vacatedj  of 

di/apfotnted. 

§8. 
I.)  A  Will  is  made  void,  vacated,  or  dilappointed^ 
I .)  By  the  birth  of  an  heir  of  a  man's  own, 
(fui  heredis  agtuuioni) ;  that  is  to  fay,  when  there  is 
born  to  the  teilator  after  he  has  made  his  will  a  child, 
whom  he  ibould  have  appointed  his  heir  as  his  own 
neareft  relation. 

It  is  reqvifitc  for  this  purpofe  that  the  teffator's  own 
heir  be  born,  a)  At  the  full  time  ;  b)  Alive ;  having, 
c)  A  human  fhape ;  and,  d)  That  it  be  in  life  at  the 
time  of  the  teftator*s  deceafe. 

By  the  birth  of  fuch  an  heir  (per  agnationem  beredis) 
the  whole  will  is  annulled,  even  though  the  tcftator 
may  have  known  that  his  wife  was  with  child ,-  nei- 
ther Ihall  this  will  be  valid  as  a  truft-deed,  even 
though  the  codicillary  claufe  may  have  been  added  to 
it,  becaufe  we  have  ordained,  that  the  codicillary 
claule  be  void  and  bf  no  cfFeA :  ftill  Icfs  Ihall  any 
have  a  right  to  acquire  the  legacies  diat  (hall  be  made 
in  this  will. 

It  cannot  be  reckoned  as  the  birth  of  a  perfon's 
own  heir,  (pro  agnatione  fui  beredis )y  when  the  teilator 
fippoints  his  fon  heir,  and  when  there  are  children  born 
to  this  laft  after  the  will  is  made,  even  though  the 
fon  fhould  happen  to  die  before  the  teftator ;  for  the 
fbn  tranfmits  all  his  rights  to  his  children,  and  tbcy, 

in 
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In  virtue  of  the  title  of  tranfmiflion,  (Jure  tranfmiffio^ 
nisjj  eoter  upon  their  father's  right. 

•  S9-. 

n.)  A  will  is  made  void,  in  the  fecond  place,  by 

what  is  called  in  law  quafi  agndtio  fui  beredis ;  which 

takes  place,  when  the  perfon  who  is  born  before  or 

after  the  will,  not  being  the  neareft  relation,  becomes 

fo  afterward,  and  breaks  off  the  will  in  which  he  is 

not  nominated  and  appointed. 

A  wiU  is  alfo  made  void,  when  a  father,  after  ha- 
ving made  his  will,  legitimates  his  illegitimate  fon  by 
fubfequent  marriage,  or  when  he  adopts  a  ftranger, 
{arrogat  extranetm). 

Lucewile,- when  one  of  tHe  alcendants,  after  having 
made  a  will,  adopts  a  defctndant^  for  in  thefe  cafbs 
the  children  are  in  cfTeA  pafled  over  pr  omitted. 

§10. 

ni.)  A  valid  will  is  ihade  void,  in  the  third  place, 
when  the  teftator  changes  his  nlind,  and  makes  a  fe- 
dond  will;  unlefs  he  declare  exprefsly  in  this  laft, 
that  the  iirft  is  alfo  to  be  valid^  in  fo  far  as  it  (hall  not 
be  altered  by  the  fecond, 

N.  I .  The  >firft  wiU  is  annulled  by  the  fecond,  even 
though  the  teftator  may  have  added  the  claufe,  never 
to  revoke  it,  (claifftifa^  de  turn  revo^afulo)^  and  though 
he  may  have  done  it  upon  oath :  neither  can  the  firft 
will  fubfift  as  a  truft-deed,  or  fooSment  in  trult. 

N.  2.  But  it  is  requifite  that  the  fecond  will  be 
executed  with  the  formalities  or  fojlemnities  prelcribed 
for  judicial  wUls,  if  it  be  made  judici4lly,  or  for  pri- 
vileged wills  if  it  be  a  privileged  will. 

iVT.  3.  A  fecond  will  formally  made  makes  void  and 
annuUs  the  firft  will,  a)  Though  tlK  heir  appointed 
in  the  fecond,  will  not  or  cannot  accept  the  fucceflion ; 
or,  b)  Though  the  heir  be  appointed  and  nominated 
in  it  only  for  a  particular  and  certain  thing,  {in  re  certa. ) 

3  A  2  •     JV,  4, 
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N.  4.  The  firft  will,  after  being  made  void,  cMAdC 
afterward  become  valid,  even  thoiTgh  the  Mftatef 
ihould  declare  afterward  that  die  firft  will  was  to  be 
vafid,  and '  not  the  fecond ;  fer  fuch  a  dedaratiDD 
ought  to  be  made  in  a  new  folemn  will. 

N.  5.  It. has  already  been  declared  above  how  far 
a  mutual  will  might  be  revoked  by  odc  of  the  parties* 
See  title  IX. . 

IV.)  A  wiU»  in  the  fourth  place^  is  made  vohd  when 
the  ocftator  cancels  and  tears  it  pi^rpofelyt  or  wjbenlie 
crofles,.icratchcs9  or  erafea  the  will^  m  whole^  cr  for 
the  greateft  part,  when  he  breaks  off  the  feal  of  ii^ 
wheir  he  covers  it  with  iak,  &r*  The  cafe  would  be 
otherwlfe  if  thaS^  thiags  were  done  by  chance^  or  tf 
the  teftator  had  doncLtbem  in  stforious  fit. 

It  is  always  prefumed  that  the  teftator  defigned  to 
annul  his  will  by  Aich  adtfons^  when  the  will  is  fowd 
ih  the  teftator*s  hand  ^  but  when  it  is  found  wfth  a 
ftranger,  the  prefumption  is,  that  thofc.  things  havd 
happened  by  accident* 

§  12.- 

V.)  A  will,  in  the  fifth  place^  is  never  made  void 
by  '4  fimple  revocation,  but  it  is  f^uifite  tor  that  pur- 
pofe  that  the  teftator  revoke  it  judicially,  or  chat  he 
mak^  another  wilL 

It  is  reckoned  as  ^  revocatioli  i^htn  a  teftator  who 
(^aufes  his  will  to  be  brought  out  of  court  does  not 
afterward  prefeiit  h  afiew  in  court,  and  does  not  at 
tht^Jame  time  obferve  all  the  felemnities  preicribed 
above.  It  w;ould  atfo  be  reckoi$ed  void,  even  though 
the  teftator  iftiOuld  have  kept  it  aniong  his  papers 
without  unfealing  in 


.\ 


\ 
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A    R    T.      1I» 

fSf  tie  0iinin&  in  i^cb  a  witt  becmis  what  ii  cdlUi  H 

land  irritum,  of  no  ejfea. 

.1 

A  Valid  will  is  invalidated,  or  made  void,  when  it 
becomes  what  is  called  in  law  irritum  \  which 
happens,  when  the  teftator,  after  making  his  will,  be- 
comes incapable  of  making  a  will ;  for  example.  When 
he  is  profcribed ;  fee  aj^ove,  title  XV.  §  9. ;  or  when 
he  is  adopted  by  another,  c^r.  but  not  when  he  is 
freed  from  the  paternal  power  by  emancipation* 

When  thofc  kinds  of  defedts  or  faults  {vitia)  hap- 
pen to  Ceafe  before  the  teftator^s  death,  the  will  ne- 
verthefefs  is  not  thereby  rendered  valid :  the  f eaibn 
of  which  is,  that  what  has  once  been  rendered  invalid 
cannot  again  became  valid  ^»  but  the  teftator  is  obli^ 
ged  to  make  a  new  will*  * 


ART*    m. 

ft 

Of  the  manner  in  which  a  fvillis  invalidated  for  want  tf 
the  accceptance  of  the  inheritance  by  the  heir. 

A  Win.  ii  irarafidated  when  it  becomes  what  is  call* 
ed  in  law  defertum^  abandoned  •;  that  is  to  fay, 
when  the  heir  will  not,  or  cannot  accept  of  the  fuc- 
ceflion :  fuch  a  will  cannot  fubfift,  even  though  the 
teftator  (houki  have  eonfirmed  it  by  his  ootft,  or 
ifaouch  the  fiwrereigii^  or  a  pious  oommunity,  were 
appoMMd  faeirs  in  iii  but  in  this  cafe  it  vs  oaXj  the 
nwttnaooa  of  iieit  that  is  invalid^  and  both  tbe  k^ 

aes 
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cies  and  other  fettlements  (hall  be  efieftual ;  where* 
fore  it  has  been  decreed*  dutf  with  this  view,  and 
for  this  purpofe,  {dd  earn  effehum\  the  heir  fliall  be 
held  as  heir,  and  the  fuccedioa  reckoned  accepted^ 
(pro  ddita)  \  for  it  would  not  ^ .  equitable  that  the 
legataries,  by  the  caprice  of  the  heir,  or  at  leaft  hj  his 
deed,  {ejus  faSo\  fhould  be  deprived  of  the  favour^ 
which  the  teftator  defigned  06  beitow  upon  them. 

A   R   T.     ly. 

r  t 

.  .  .  .^  . 

Of  tbe  cafes  in  which  an  heir  is  reckoned  not  to  have  been 
nominated  heir  J  (pro'non  fcrtpto.) 

§15- 
A  Will  is  invalidated  when  the  heir  appoined,  being 

reckoned  as.  if  he  had  not  been  nominated  heir» 

(pro  non  fcrtpto\  has  not  a  right  confequendy  to  fuc* 

ceed ;  which  happens, 

I .)  When  he  is  incapable  of  being  heir, 

2.)  When  the  teftator  has  added  to  the  nomina* 

tion  an  impoiEble  or  fcandalous  condition. 

3.)  When  the  condition  of  the  nomination  doe9 

not  exift. 

ART.      V. 

Of  tbe  cafes  in  which  tbe  heir  is  deprived  of  tbe  fitcceffiott^ 

as  being  unworthy  of  it. 

t 

i  16. 

JT .  happens  likewife  that  a  will  is  invalidated  as  a 

puniihment  (in  peenam)  to  the  heir,  namely,  when 

he  is  deprived  of  the  fucceflSon,  as  being  unworthy  of 

it :  in  this  cafe  the  (iibftitute)  or  the  heirs  inteftace, 

ihaU 
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§ifi]l  be  ddled  to  the  fucceffion,  rdehrhig  however  the 
legacies,  (fdvis  legatis) ;  which  fhall'^e. place, 

I.)  When  the  heir  iludl pufpofely  kill  the  teftator, 
OT  the  children^  or  the  fiitker  and  mother  of  the  tefta- 
tor,  cither  before  or  after  the  will. 

2O  Or  when  he  haft  occafioned  it  by  his  fault. 

3.)  Or  when  he  ihall  not  avenge  the  teftator's  vio« 
lent  death ;  that  is  to  fay,  when  he  ^all  not  difcover 
the  faA  to  the  judge,  :with  thei  circumftances  and  to- 
kens which  ihall  appear  to  him  ufeful  for  dticovering 
the  perpetrator  of  the  murder. 

4.)  Or  when  he  (hall,  after  the  will,  have  cauied 
the  teftator  to  be  accttfed  of  any  great  criine,  or  (hall 
have  informed,  or  caufed  information  to  be  made  a- 
gainft  him  to  the  judge  as  guilty  of  fuch  a  crime,  or 
when,  on  fuch  an  occalion,  he  ihall  perform  the  ofiice 
of  advocate  againft  him  without  being  obliged  to  it 
by  his  employment  (  or  Ihall  ofier  hinuelf  voluntarily 
to  depofe  againft  him.  ^ 

.  5.)  Or  when  he  ihall  call  in  queilion  his  condition, 
and  ihall,  for  example,  reproach  him  with  being  a 
flave  \  or  ihall  objedt  againft  him  as  infamous,  at  the 
time  the  tefUtor  fued  for  a  dignity ;  or  ihall  abuie 
him  by  deeds,  or  by  injurious  words. 

6.)  When  a  man  (hall  marry  a  woman  whqm  the 
laws  do  not  allow  him  to  marry,  he  cannot  become 
her  heir ;  for  example,  when  a  man  ihall  marry  the 
woman  with  whom  he  has  committed  adultery,  even 
though  we  may  have  given  him  a  difpcnfation  for  that 
purpofe-  which  ihall  likewifc  be  obferved  with  rc- 
fpeA  to  incefts,  which  ihall  be  committed  within  a 
degree  prohibited  by  the  divine  laws. 

7.)  When  the  tettator  ihall  indeed  appoint  an  heir 
capable  of  fucceeding,  but  ihall  ordain  him  to  reftore 
the  fucceljion  to  a  man  who  is  unworthy  of  it,  what 
is  prelcribed  in  the  preceding  cafe  ihall  be  obferved. 

8.)  When  the  heir  ihall  plunder  or  carry  off  the 

fucceiEon, 
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iMCCoffioiu  he  AaH  be  dqmYfd^f  ik  ki  pivp^nioii  t«» 
what  be  has  ulfien^       r 

9.)  A  pcdbo  -mbo  SmU  mm^  hU  pi^  without 
having  fiift  i^wn  up  ids  aooowfts^  cmaoc  booocM 
her  heir.  ;.  .'        . 

10.)  But  fuch  ihall  not  b«  noc^wed  uawoithy  of 
iiicoeeding  who  .ixiilbe  Mdong  iifaemAdves  agreements 
WQcermng  the  focceffion  of.aperibn  whoi  is  4^«liv«. 

KiO  When  a  inan  ftiall  be  guiity  of  fel^mufd^r, 
the  exchequer  ihall  not  iucceed  to  ^m»  fuppofia^  even 
that  the  remorfe  of  his.  own  oonfcience  tor  a  arunc  of 
l^hich  he  was  guilty  had  induced  lum  to  take  away 
his  own  li£t'i  but  the  fucceUioQ  (hall  fall  to  the  heir 
fiit^tated,  or  tx>  the  h<|irs  inteftate»  or  at  law,  unli^ 
the  crime  hr  had  cofomicted  inferred  cimiiff^a»Qi 
effe^. 

it.)  When  a  teftator  aippoiius  two  heirs^  of  which 
one  is  unwopthy  of  the  fucceffi^n^  the  potQon.  of  tHia 
Jaft  (hall  not  accrue  to  the  coheir,  but  falls  to  the 
heirs  inteftate,  car  ^  to  the  exchequer,  if  the  unworthy 
heir's  efieds  have  been  confiff;ated« 


.  A    R    T.      VI. 

Of  the  cafes  in  wbkb  a  vaHd  will  ii  MnuUed  ^madt 

v$id. 

§17- 
A  Valid  will  is  alfo  annulled  and  made  void  when  a 

father  and  mother  have  difinherited  their  chiU 

dren,  or  the  chUdreh  their  father  and  mother,  with* 

out'  alleging  any  eaufe  of  di(herifon,  or  without  really 

having  any  juft  caufe  ^r  di(inheriting  them :  in  this 

cafe  the  will  is  annulled  on  a  complaint  of  unreafon- 

ablenefs,  (per  querelam  inoffici^  teJiamenSi)^  of  which  we 

have  treated  in  tit.  VI. 

TITLE 
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TITLE       XVIII.      * 

«  Of  tht  aHion  by  wbicb  a  fucceffion  may  be  demanded  and 

obtained. 

(Depetitione  her  edit atis.) 

WHen  .a  fucceflion  falls  to  a  man,  either  inteftate 
by  virtue  of  a  will,  of  an  agreement,  or  of  the 
ilatutesy  and  another  is  in  poflelTion  of  it,  and  difputes 
it  with  the  heir,  this  laft  has  a  right  to  raife  againfl; 
the  other  the  a^ftion  called  petitio  bereditatis. 

§  2.  • 

Petitio  bereditatis  is  then  the  aftion  by  which  the 
true  heir  demands  that  the  pcrfon  who  poflefles  and 
retains  the  fuccffiori,  that  is  to  fay,  the  whole  rights 
of  the  defunft,  {univerfitatem  omnium  bonorum\  be  ob- 
liged to  deliver  them  to  him  with  all  their  dependen- 
cies, {cum  omni  caufa.) 

S3. 
This  aftion  is  either  direft  or  in  truft ;  we  (hall 

treat  of  the  firft  in  this  title,  the  other  having  been 

explained  in  title  VIII. 

This  aAion,  in  the  fecond  place,  is  either  dircft  or 

advantageous  \  this  laft  takes  place  againft  the  pertbn 

who  poffefles  the  fucceflion  on  a  particular  or  fingu- 

far  title,  {titulo  ftngulan)  5  it  takes  place,  for  example, 

againft  a  man  who  poflefles  a  fucceflion  on  a  title  of 

purchafe,  {contra  emptorem  bereditatis.) 

S4. 
All  heirs  have  a  right  to  rai&  this  adbion,  whether 

tjiey  be  heirs  intefl:ate9  or  called  to  the  fucceflion  by 

Vol.  IL  2  B  « 
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a  will,  by  an  agreement,  or  by  the  ftatutes  \  the  heirs 
inteftate,  even  who,  after  having  acquiefced  in  the 
will,  have  been  rcftored  to  their  right  againft  the  eip- 
try  of  the  heir,  may  ufe  this  aftion.. 

§^-  .     ."    . 

The  heir  who  wanfs  to  r'aife  this  aftion  muft 
prove,  I.)  That  he  is  heir,  and  join  for  that  purpofe 
the  will  to  his  demand  :  in  this  proof  is  alfo  included 
that  of  the  teftator's  death.  2.)  When  the  heir  fuc- 
ceeds  inteftate,  he  muft  prove  that  he  is  the  nearcft 
relation,  and  muft  join  for  that  purpofe  a  legal  genea- 
logyy  unlefs  the  proximity  be  apparent.  3.)  The 
heir  muft  aHb  prove  that  the  defender  is  in  poflcfliorf 
of  the  fucceflion. 

§6. 
This  aftion  takes  place  againft  all  fuch  as  hold  die 
fucceffiou,  JV.  5.  in  quality  of  heirs ^  or  of  poffellbrs. 
^  A  man  pbfleflcs  a  liicceffion  in  quality  of  heir,  when 
he  pretends  to  be  heir  inteftate,  or  at  law,  or  by  vir- 
tue of  a  will,  of  an  Agreement,  or  of  the  ftatutes, 
whether  fairly  or  unfairly,  {.bona  aut  mala  fide.) 

§7. 

A  man  poffefles  a  fucceflion  in  quality  of  poffeflbr, 
when  he  can  produce  no  title  for  his  po'fleffiony  or 
when  he  alleges  one  which  is  invalid  according  to 
the  laws;  for  example,  if  the  poffeflbr  fay  that  he  was 
appointed  heir  by  a  furious  perfon. 

§8. 
They  are  tikewife  reckoned  heirs  or  p6fleffors  who 
have  fraudulently  parted  with  the  fucceflion  -,  never- 
thelefs  they  fhall  be  free,  when  the  perfon  who  is  in 
poflefTion  will  take  upon  him  the  caufe,  or  law-fuic 
railed  againft  them,  as  alfo  when  the  fubjedt  or  rights 
in  difpute  fhall  be  offered  to  the  heir,  with  damages 
and  intcrefts>  or  fhall  really  be  delivered  to  hini. 

This- 
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This  aftion  likewife  takes  place  againfl:  the  heirs  of 
fuch  as  have  poffeffed  the  lucceffion  in  quality  of  heirs 
or  pofleflbrs. 

But  the  direft  aftion  (petitio  bereditatis  direSta)  jdoes 
not  take  place  againft  fuch  as  poflefs  the  fucceffiou 
from  a  lingular  title  -,  they  muft  be  fued  in  an  advan- 
tageous aftion,  {utili  aSlione. )     See  above,  §  3 . 

S  9. 

ThcTicc  it  follows,  that  the  aiflion  petitio  beredi- 
tatis never  takes  place  againfl  a  perfon  who  poflfer- 
fes  a  fubjed  or  fucceflion  on  a  fingular  title,  (titulo 
^ngulari)  :  thus  when  a  perfon  who  pofleffes  a  fucccf- 
fion  in  quality  of  heir,  or  of  poffeffor,  Ihall  fell  to  a 
third  party  fome  parts  of  th^-  fucceffion,  or  Ihall  con- 
ftitute  a  dowery  upon  it  in  her  favour,  fc?^.  the  heir 
cannot  raife  againft  hira  the  adion  called  petitio  berci 
ditatis^  but  he  (hall  be  obliged  to  get  decided,  firft,- 
the  law-fuit  concerning  the  fucceffion  itfelf,  a,ad  after- 
ward he  may  redemand  from  the  third  party  fhe  fubr 
jea$  belonging  to  the  fucccflipn.  ;     .. 

That  the  heir  may  know  on  what  title  another  pof- 
feffes  the  fubjeds  belonging  to  the  fucceflion,  and 
whether  he  hold  them  in  quality  of  heir,^  or  of  pof- 
feObr,  or  on  a  fingular  title,  he  is  at  liberty  to  oblige' 
the  pofleffor  to  declare  his  titje,  though  uTually  no 
body  be  obliged  to  make  known  the  foundation  of 
his  pofleflion.  ^  .- 

To  avoid  this  preparatory  aftion,  (a^ionetnpr^fpara- 
tcriam\  the  heir  has  a  right  tcf  combine  the  two  ac- 
tions, namely,  the  aftion  called  ^f ////(?  bereditatis^  and 
the  claim  of  right :  he  is  alio  entitled  to  combine  the 
aftion  called  petitio  bereditatis^  with-  the  interdift  c[ucd 
legatorum^  i^c.  when  a  perfon  has  taken  any  thiiipr  out 
of  the  fuccellion,  and  is  ignorant  whether  it  be  done 
in  quality  of  heir,  or  of  lef>;atary. 

3  B2  §  II, 
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Sii- 

It  is  not  neceffary  that  the  perfon  who  is  fued  in 

quality  of  heir,  or  of  pofleflbr,  be  in  faft  in  pofieffion 
of  the  fucceflion  when  the  aftion  is  raifed,  but  it  is 
fufficient  if  he  have  obtained  th(  fucceilion  before  ien- 
tence. 

The  aftion  called  petitio  bereditatis  takes  place  a« 
gainft  the  heirs  of  thofe  who  poflefs  the  fucceffion  in 
quality  of  heirs,  or  of  pofifeflbrs,  even  though  thoie 
heirs  a^d  fairly,  that  is  to  fay,  even  though  they 
were  ignorant  that  the  defund  from  whom  they  hold 
the  fucceflion  poflefled  it  without  a  juft  title,  {abfyue 
jufio  tisulo.) 

S  13- 
This  adion  alfo  takes  place  againft  particular  or 

fingular  fucceflbrs,  (fuccejfores  fingularis\   when,  for 

example,  the  perfon  who  poflefled  the  fucceflion  in 

quality  of  heir,  or  of  pofieflbr,  fold  or  yidded  it  to 

another ;  neverthekfs  in  this  cafe  the  laws  allow  only 

properly  the  advantageous  aftion,  (petitionem  bereM^ 

tatis  utilem.)     See  above,  §  3* 

By  this  aftion  the  demandant  requires  the  judge  to 
declare  him  the  true  heir,  and  that  the  perfon  who 
poflefles  the  fucceffion  in  quality  of  heir,  or  of  poflef- 
lor,  be  obliged  to  reftore  it  to  him  with  all  his  da- 
mages and  interefts,  {cum  cmni  caufa.)  See  below, 
§  24. 

I.)  In  the  bheritance  or  fucceffion  is  included, 
I .)  The  generality  of  the  efFcfts  and  rights  of  the  de- 
funft,  and  confequently  all  that  was  at  his  death  a* 
mong  his  efFefts,  as  well  fubjefts  moveable  and  im- 
inoveable,  as  corporeal  and  incorporeal :  likewifc 
Vhihgs  depofited,  lent,  &c.  (res  depoJiUy  commodais.) 

The 
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The  rtaibn  of  which  is  that  the  defunft  having 
taken  them  upon  himfelf,  was  bound  to  ,be  ac.count- 
ablc  for  them-  The  feryitudcs  included  in  the  fuc- 
cefiion  cannot  be  claimed  by  the  adion  called  petittQ 
bereditatis^  but  it  is  fulEcient  if  the  fubjcft  of  the  fuc- 
ceflion  be  claimed  and  reftored,  which  ought  to  be 
delivered,  with  the  rights  belonging  to  it ;  fo  that  if, 
after  the  rellitution  is  made,  the  proprietor  of  the  fer- 
vient  fubjedl  deny  that  he  is  bound  in  the  fervxtu^e, 
the  heir  may  claim  his  right  of  fervitude  by  a  con- 
feflbry  aAion. 

In  the  mafs  of  the  efFedts  of  the  fucceffion,  {in  cor- 
fore  beredit,atis\  are  included  not  only  the  real  rights, 
but  alfo  all  the  perfonal  obligations,  (pr^Jlatitmes  per- 
JhnaUs\  in  virtue  of  which  the  defundt  was  entitlq^  to 
raife  perfonal  a&ions,  {aSlitmes  perfonales  \)  and,  in  one 
word,  all  the  rights  that  he  had* 

II.)  In  the  fuccefllon  is  further  included,  all  that, 
iafter  the  teftator's  death,  happens  to  make  a  part  of 
the  inheritance  ;  for  example,  what  accrues  to  a  fub- 
jeft  of  the  fucceffion  by  means  of  alluvion,  the  mo- 
ney arifing  from  the  fale  of  fubjefts  belonging  to  the 
fucceffion,  or  things  purchafed  with  the  money  of  the 
fucceffion,  when  the  pofleifor,  who  has  ufed  them 
for  that  purpofe,  will  not,  or  cannot  reimburie  it  io 
caih. 

And  when  the  poflcflbr  IhaH  acquire  any  aAions'^on 
account  of  the  fucceffion,  he  Ihall  be  obliged  to  give 
them  up  to  the  heir. 

in.)  The  pofleflbr  of  the  fucccflion  is  bcfides  obli- 
ged, a)  To  rcftore  all  the  incomes  and  fruits  which 
he  has  received :  he  is  alfo,  b)  In  certain  cafes  anfwer- 
ablc  for  his  fault ;  and,  c)  Sometimes  he  is  anfwerable 
for  cafual  misfortunes ;  there  are  likewife,  d)  Cafes, 
in  which  he  has  a  right  to  dedudl  the  cxpenfes  laicl 
out  by  him. 
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S  16. 

As  in  all  thiefe  cafes  a  diftinfllon  mud  be  made  be- 
tween  a  fair  pofleflbr  and  one  who  poffeffes  unfairly, 
we  are  now  to  Ihow  what  the  one  and  the  other  arc 
obliged  to  reftore. 

We  muft  previoufly  remember  what  has  been  faid 
in  the  title  o^  claim  of  right,  concerning  the  fair 
{bona  fide)  pofleflbr,  and  conclude  from  it  here,  that 
it  is  he  who  believes  himfelf  entitled  to  keep  the  fuc- 
ceffion,  and  that  it  belongs  to  him  of  right  j  fuch  as 
a  perfon  who  has  bought  a  fucceflion  fairly,  and  on  a 
jurt  title,  (bona  fide  et  jufto  titulo)^  from  a  man  whp 
poflefled  it  in  quality  of  heir,  or  of  poflTcflbr  -,  like- 
wife,  a  perfon  who  believes  honeftly  that  he  is  the 
neareft  heir. 

He  is  alfo  reckoned  a  fair  pofleflbr,  though  he  mif- 
take  the  law ;  for  example,  when  he  believes  he  was 
appointed  heir  by  a  valid  will,  which  neverthelefs  is 
ihvalid. 

He  is  called  an  unfair  {mala  fide)  pofltflbr,  who, 
knowing  well  that  he  has  no  right  to  the  poflcflion^ 
neverthelefs  appropriates  it  to  himfelf;  or  who  takes 
pofleflion  of  it,  though  he  be  not  ignorant  that  the 
perfon  who  has  appointed  him  \itir  had  not  a  right 
to  do  fo. 

He  is  alfo  reckoned  an  unfair  pofleflbr,  a)  Who  has 
fraudulently  parted  with  the  fucceflion :  b)  Likewife, 
a  perfon  who  was  indeed  a  fair  poflTeflbr  in  the  begin- 
ning, but  who  was  found  unfair  by  the  litigation, 
(per  litis  contejtationem)  \  fee  part  II.  book  II.  title  IV, 
art.  L  §  26. :  c)  Like  wife,  a  perfon  who  alfo  at  firft 
thought  himfelf  intitlcd  to  the  pofleflion,  but  who 
was  afterward  convinced  of  the  contrary,  who  afts 
unfairly  from  the  moment  that  he  knew  how  the  mat- 
ter flood. 

Unfair' pofleflbrs  are  alfo  difl:inguiflied  into  ordinary 

pofleflbrs. 
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poiTeflbrs,  and  into  fuch  as.  have  taken  up  the  poflfef- 
fion  by  any  ad  of  violence.     Sec  below^  §  20. 

.  §  t;- 

A  fiur  poffeflbr  is  obliged,  in  thd  6rft  place,  to  re- 
ftore  either  the  whole  fucccflioii  or  a  part,  with  the 
acceffions  which,  after  the  teftitor's  death,  have  accru- 
ed to  the  fucceffion,  foi'  example,  in  the  way  of  allu- 
vion.    See  §  15. 

Neverthelefs^  he  is  obliged  to  reftore  only  what  i$ 
cxiftent  at  the  time  that  the  demand  of  it  is  made, 
and  in  fo  far  Is  he  is^  become  richer  by  the  joffeffiort 
of  the  fucceffion. 

A  fair  poffeflbr  is  reckoned  as  become  richer,  when 
his  cffefts  have  been  augmented  thereby,  for  ex- 
ample, when  having  fold  fubjefts  belonging  to  the 
fucceffion,  he  has  laid  out  the  money  received  for 
them  on  intereft,  or  when  he  has  ufed  the  money  for 
buying  houfehold  furniture,  6?r. ;  likewife,  when  he 
made  ufe  of  it  for*  maintaining  his  family,  which  other- 
wife  he  would  have  been  obliged  to  fupport  out  of 
his  own  money. 

The  time  at  which  the  fair  poflcffof  has  become 
richer,  is  not  reckoned  from  his  entry  on  the  inheri- 
tance, but  from  the  commencement  of  the  law-fuit. 
If  he  made  a  prefent  to  any  one  of  a  part  of  the 
fucceffion  before  the  litigation,  he  (hall  not  be  obliged 
to  reftore  the  things  which  he  may  have  given  away, 
but  the  heir  muft  claim  them  from  the  perlbn  who  is 
in  poffeffion  of  them. 

But  an  unfair  pofleffor  is  obliged  to  reftore  the  fuc- 
ceffion, in  the  fame  condition  it  was  when  it  fell  to 
him,  without  diftinguifhing  whether  all  the  fubjefts 
of  the  fucceffion  be  ftill  e:{iftent  or  not,  or  whether 
he  be  ertriched  or  not.  When  the  things  cannot  be 
i^ored  in  kind,  the  heif  may  demand  their  value, 
and  prove  it  by  his  own  oath  in  litem. 

§  i8. 
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§18. 

A  fair  polleflbr  is  not  obliged,  in  the  fecond  place, 
to  reftore  the  fruits  received,  and  honeftly  confumcd, 
unlefs,  I.)  They  be  ftill  really  exiftent  at  the  time  of 
the  litigation  ^  for  example,  the  fruits  on  the  tree% 
and  all  that  is  put  up  in  barns,  &c.  >  or,  2.}  Unleis  he 
be  enriched  •,  for  example,  if  he  had  fupported  his 
family  by  it,  to  the  fopport  of  which  he  would  otherr 
wife  have  been  obliged  to  employ  his  own  money, 
or  if  he  had  fold  the  fruitsi,  and  laid  out  the  pro- 
duct on  intereft.  See  part  IL  book  II.  title  IV.  art.  L 
§25.     • 

The  unfair  poflellbr  is  obliged  to  reftore  not  only 
the  fhiits  received,  but  alfo  thoie  which  he  might 
have  received,    , 

Note,  as  to  the  intereft  of  capital  fums  of  the  fuc- 
ceiEon,  the  fair  poileflbr  is  likewife  obliged  to  reftore 
them,  when  they  are  not  fallen  due  at  the  time  thac 
the  law-fuit  concerning  the  fucceflion  began,  {tmpo* 
re  litis  mota\  or  when  he  is  enriched  thereby. 

When  the  fair  pofieflbr  has  fold  a  fubjetft  belonging 
to  the  fuccefllon,  and  has  laid  out  the  price  for  lus 
own  advantage,  he  is  obliged  to  reftore  only  the  price^ 
and  not  the  intercft. 

The  unfair  poiTeftbr  is  obliged  to  reftore,  not  only 
the  interefts  of  the  capiuls  which  he  has  drawn, 
but  even  thofe  which  he  might  have  drawn,  as  well 
as  thofe  of  the  fum  which  he  has  received  for  fub* 
jefts  of  the  fuccefllon  fold  by  him. 

.     §  19- 
The  fair  poiTeilbr,  in  the  third  place,  is  never  an« 

fwcrable  for  his  fault  \  the  reafon  of  which  is,  that 

he  thinks  it  is  his  own  fortune  which  he  negledb, 

which  is  allowable  for  him  to  do  according  to  the 

laws. 

But  the  unfair  poflcflbr  is  anfwerable  for  the  flight* 

eft 
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eft  faijli;,  {culp^m  leviffimam  pr^eftaf)^  wjtven .  the  lofs 
•which  ba$  happened  m  tW  lubjccls  wh)ch  belonged 
io  the  fucccflion^  wa?  occafioned  by  his  neglefl:,  but 
•^hich  13  iu?tdexftpod  that  hp  4s  obliged  to  ti^e  the  fame 
care  of  tHem,^as  the  mod  diHgent  oeconomift  takes 
of  what  belongs  to  himfelf 

A  fair  poITeflbr,  In  the  fourth  place,  is  not  anfwcr- 
able  for  cafual  misfortunes  \  that  is  to  fay,  he  is  not 
obliged  to  pay  the  damages  which  have  happened  by 

accident. 

Neither  .is  he  obliged  to  do  fo,  when  the  accident 
happens  after  the  demand  of  the  fucceflfion  was  made, 
and  the  caufe  litigated  -,  the  reafon  of  which  is,  that 
though,  after  the  litigation,  the  poffeflbr  be  confider- 
cd  as  being  unfair,  it  neverthelefs  is  ftill  doubtful, 
whether  he  be  in  the  wrong,  and  it  is  only  by  the 
fentcnce  whic/i  is  to  pafs  that  it  will  appear  whether  hjs 
claims  be  ill  founded  \  fo  that  the  lofs  which  happens 
to  the  fqcceffion,  while  he  is  defending  his  own  pre- 
fumptive  rights,  cannot  be  imputed  to  him. 

As  to  -th^,  unfair  poflTeflbri  ,a  diftinftion  mull  be 
m.ade^  whetKer  he  appropriated  to  himfelf  the  fuccef- 
fion  by  violence,  or  jf  he  have  obtained  it  without 
ufmg  violence  i,  iok  example,  if  he  had  bourrht  it 
from  the  perlbh  who  was  in  poffeflion  of  it,  knowing 
well  that  the  feller  had  no, right  to  it- 

In  thj;  fi.i;ft  cafe,  the'  unfair  poffeflbr  muft  be  an- 
fwerable  for  cafual  misfortunes,  even  though  they 
Ihould  happen  before  tfie  litigation  ;  but,  in  the  fe- 
cond  caft,  the  unfair  poffeffor  is  not  anfwcrable  for 
cafi^al  misfortunes  ;  that  is  to  fay,  obliged  ro  pay  the 
•value  of  the  things'  periflied  by  jiccident,  till  aifter  the 
caufe  is  litigated  with  him. 

^    §-21. 
In  the  fifth  place,  with  refpccl  to  the  cafes  in  which 
Vol.  II.  3  C  pofieiTors 
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pofleflbrs  have  a  right  to  exa£t  or  deduft  the  cxpen« 
fes  laid  out  by  them,  it  is  fufficientto  refer  to  the 
title  of  claim  of  right  where  that  fubjeA  has  been 
treated.  See  above,  part  IL  book  II.  title  IV.  art.  I. 
§  26. 

S  2«- 
One  may  alfofee  there,   in  $  28.  the  obli^dons  of 

^  poffcffor*s  heirs,  ^both  fair  and  unfair,  whiqh  y^ 

have  there  explained  cleariy  and  diflindly. 

Though  a  perfon  be  heir  only  for  a  part  of  the  fuc* 
ceflion^  as  happens  when  there  are  coheirs,  he  has  ne- 
verthclcfs  a  right  to  raife  the  aftion  above  mentioned 
againft  thofc  who  poflcfs  the  whole  fuccellion,  or  on- 
ly a  part  in  quality  pf  heirs  or  of  pofleflbrs ;  when 
there  are  feveral  heirs,  and  when  there  is  one  of  thengi 
who  wants  to  take  advantage  of  the  (pace  for  delibe- 
rating, the  reft  cannot  be  hindered  thereby  from  de- 
manding, by  means  of  this  a£tion,  the  (bare  whicU 
f^Us  to  them. 

When  the  dcfunft  leaves,  on  the  onp  fide,  a  fotiu. 
and,  on  the  other,  a  widow  with  child,  the  fon  cai{-^ 
not  (lemand  more  than  the  fourth  of  the  fucceffion^ 
becaufe  (he  tnay  be  delivered  of  tju^e  children. 

§24* 
When  a  fucceflion  is  claimed  not  as  diretfl  heir,  («/ 
keres  dire8us\  but  by  virtue  of  a  fubftitution  in  tnift, 
one  has  the  a(Etipn  called  p^titio  hereditAtis  fiddcom,-- 
mijfaria^  which  is  agre(:ablc  in  every  thing  to  the 
avition  called  petitio  berediiafis  JireSa.  3^  abovQ* 
part  II.  book  VII.  title  VUI,  §  2^. 

§25. 
When  differences  ?rife  between  coheirs  coflcemp- 

ing 
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ing  the  divifion  o(  the  fucceflion,  or  of  the  fubje£bs 
belonging  to  it,  they  may  get  them  fettled  by  means 
of  the  aiftion  fafmlis  ercycundx.  See  the  following 
title. 

S26. 
From  the  moment  that  the  aAion  pefisio  beredilatis 
is  raifed  againft  a  poilcflfor,  he  has  no  longer  a  right 
to  alienate  any:  thing  whatever  of  the  fucceffion,  un-:* 
lefs  tht  alienation  be  very  nectflary  or  adv^tageous^ 
ahd  the  judge,  after  taking  ^nifance  of  it,  have 
approved  it  as  fuch  by  a  decree,  or  uniefs  the  poffeff 
ibr  hare  given  fufficient  fecurity  on  that  head. 

When  a  po^eflbr  (hall  render  himfelf  fufpefted  of 
diffipacion,  or  fijuandering,  or  Ihall  have  bUt  little  ot 
90  fortune,  the-  heir  may  oblige  him  to  give  fufH-- 
cient  fecurity,  by  fureties  or  pledges,  that  he  will  pre? 
ferve  tke  fucceffion,  and  wili  not  in  any  ynife  wafte 
or  deftroy  it.  If  he  do  not  bring  this  fecurity  .within 
the  fpace  of  fix  weeks,  the  judge  (hall  fettle  a  cura- 
tor Or  truftee  for  the  luccoffioa  \  and  out  will  i$^  that 
an  appeal  firona  fuch  a  fentience  do  not  hinder  his  fct- 
tlement,  nor  have  any  other  efFe«^t  but  that  which 
IS  called  devolutive^  Cjima/  ^eSum  devalnthmm^) ' , 

§  a8- 
Moreover^  creditors,  and,  in  particular,  legataries^ 

(hall  not  be  obUeed  to  wait  till  the  principal  cauie  be 
decided ;  but  they  (hall  have  a  right  to  raife  their 
aftions  againA;  the  pofleObr,  who  (hall  be  obliged  to 
pay  what  the  judge  (hall  declare  to  be  due  to  them ; 
but  the  creditors  and  legataries  (hall  give  fecurity, 
that,  in  cafe  afterward  the  heir  deny  the  debt  or  the 
legacy,  or  if  he  difpute  them,  they  (haU  reftore  with 
intereft  all  that  they  (hall  receive.  That  the  credi- 
tors and  legataries  may  aA  wh^  more  fafety^  and  avoid 

3  C  2  giving 
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giving  fecurity^  it  Khali  be  allowable  for  tiJem  to  fue^ 
^ltht  fame  time,  the.  hcir^  in  quality  of  a  partner  or 
iharcr,  («/  confortem  liiis)y  and  fummoii  him  Jointly 
with  the  poffeflbr. 

§'^»  ^  '   -• '.. .  •  ••      ■  ' 

:  When  a  •  fnir  poiftrgar  h^  aJicnatcd  ihe  fucceffiQr^ 
or  any  one  of  the  fi|bje£b .  making  a .  par;  pf  irC, .  and 
when  thcpiice  wlwh/Jieh^  drawn :for  it  happenii^ 
to  be  lofty  he  ifi  oo}< -eonfequently.  enrichc^dj^  igis  de- 
iTiandfd«...wbetherthe,hrir,^^Q  retl^rii^nd  t^e  fubjc£U 
alicnat:?d  from  thc.purcbgfcc*  wbcn  ^h^ilj^tf^i-  ha%.raifed 
an  adion  of  warranty  againft  the  feller ;  or  if  the  pur- 
chafer  may  demand  that  the  a(5tion  raifed  againft  him 
by  the  heir  may  be  fufpendcd^  tfll.tKle^ipdpal  caufe 
between  him  and  the  feller,  be  decide^'  /We  think  h 
equitable  to  give  placie'  jtor  tbe  claim  df  right,  and^ 
without  waiting  thedcciiioQ  of  tfac'^riAgipaicaiaie,  ea 
oblige  the  purahafen  tihi  deliver  tbe.fubjod,  odtito  dc^ 
f)ofite'4t..     '  .J  J  •.:.';  A  •  i  41     .:;..•• 

-  The  cafe-would  be  :ocherWife,  if  the  ()arcba&r  had 
i  ri^bt  to  cake  hi8-recoarfe>againft  thl^jpiofleflbF,  .bi 
quality' of  hifr  author  or:^p]aTaaty;.fQr«.ja  thiscaie^ 
the  ptir^h^fer  could  not  be  oblrgedto  f  eftore  the  fuh<» 
jeA,  bMfitufe  the  sfcAiui  .woukl  be  bound  j:o  indemnify 
the  purchafer ;  to  which  he  is  not  bounds  while  the 
principal  caufe  is  not  decided,  (pendente  lite  in  caufa 
frincipaS.l  -"WhenW' ft' fi^lbw*,  tHat  ^the^decifidrf  of 
the  i^Jntlpll  lawffuic  b^t^ecft  chfe'^S&ftAafer  and 't^^ 
fair  pofleHbr  or  feller  muft  fee  cxpe^^ted  j  and  if  the 
Jjunchafer  anfWer  ifrimediactely  the  Jieir^s  dcm&ild,  and 
dcfertd  the^rfghtof  hi«'iiutHbrorguarlinty,  the  princi- 

pd  caofc  muft  alft)  flrft  of  aft  be  detkWd, 

■J  i\^  .rf     .    .    *       .  . ' 

1         .  .   .  .        '         :       §•  S^*  » 

-  Aod».  a^tt  might  Ii^ppen  that  (bme  debtors  of  the 
fuc<%ifion  might  ^on^  c^  fail  during  the  coiDtinuance 
of  the  law-fuit,   provifipn  has  been  made  for  thac 

cafe» 
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cafe,  by  allowing  the  pofleflbr,  as  well  as  the  heir,  to 
fuc  thofe  debporr;  nevcrthqjefsi^the  tattcp  after  being 
decreed  to  payi  Ihall  not  be  obliged  to  do  lb  to  ei- 
ther ;  but  they  Ihall  depofitc  in  court  both  the  capi- 
tal and  iftt^reft  due  by  them  t6  the  fucdeffion^ 

When  the  poffeffor  and  the  heir  lhalUx)th  fue  the 
debtor,  orthfe  lattei*'fflall*bbjeift  th6  exce'ption  ;)/i^'iw» 
ifUereffentium^  the  pofieflbr  and  the  heir  muft  appoint 
one  common  commiffioner  ^r  attorney.  If  they  do 
nDrfo;<om  ftfltllbe  imlddifor  thetn  by  kitii^ity,  V^To 
ihali  fraftruw^the  debcsr'in  their  nmmy-fiAAlxeiditr 
the 'ddbtt^  and  (hag  de^pofimit  till  the  enHre>dircifioii  idf 
tiie  fri(fcipai  canfe.    i  u.  :    ';  .    •   .  w ;.  f- . 

In  cafer  bDtb  fkould  ikn4and'  the  iv^nty-'x^  he  d<f¥t^ 
vered  to  them,  and  llunild  both  o^r  00  jgi\^  u^ 
doubted  fecurity  on  this  he;*d,  the  judge  (hall  prefer 
cither  the  perfon  who  (hit!  le  in  condition  to  gi\i5c  the 
beft  fccuhty,  or  hini  to  whom  the  mon'iey  tan  Be  in- 
trufted  with  moft  fafety,'  which' is  left  to  the, pru- 
dence of  the  judge:  '  ..  .      .     i    .    . 


\  •»• 


S  3^-      . 
When  the  demandant,  aft^r  having  raifed  the  adlion 

ftiiM  heridUatiSj  ihall  have  rnade  no  tnezuion  of  the 

fruits,  nor.  required  them  -to  be  rellored,  the  judge 

cannot^  pf  his  owQ  authority,   give  any^di^cree  on 

that  head.  .. 

'.The  auaion  petitio bereditatis  is  prefcribed  afrer  thirty 
years,  even  though  itfhowld-be  raifed  by  the  chiMren* 
for  we  enrtrely  abolilh  the  diftinftion  of  fome  lawyers, 
who  have  pretended  that  children  have  thirty  ycirs  to 
fue  as  a  perfon's  own  heirs^  thirty  other  years  to  fue  as 
agnats,  ind  thirty  years  more  to  raife  an  action  as 
c<>gnat£. 

TITLE 
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•    •   « 
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>4(  «.!  •>' 


Of  ibfi  aSlkn  $f  an  heir  dgainfi  bis  cebar. 

{De  judicio  famiUa  trcifcund^.)    . 

'    * .  .  ...  "      •. 

§  I* 

WHftA  there  are  feveral  h^irs  who  <2U)not  agree 
concerning  the  divifion  of  the  fucce0k>o,  or  ot 
Ibme,  of  the  thin^  or  rights  making  a  pare  of  it,  thejr 
may  demand  a  divifion  of  it  to  be  nfiade  among  cbem, 
and  the  aiAioii  which  the  laws  allow  for  that  purpoie 
i»  cayUed  aSiofMUli^i  erdfcimda. 

■   ..       S--  ; '  .■■ 

The  adion  famiU^  ercifcund^e  is  either  direifl  or  ad- 
vantageous \  this  lafl:  is  allowed  to  fuch.as  are  not  di- 
red  heirs,  fuch  as  heirs  in  trufl:,  a,hd  tho(e  who  are 
heirs  by  Itatutes  and  by  covenants,'  (beredes  ftatutarti 
€t  amventmiaks.) 

The  aftion  familU  ercifcund^  is  mixed ;  for  fuccet 
fion  including  rights,  both  real  and  pcrfonal,  it  fol* 
lows  that  this  aftion  is  real  with  refpeft  to  real  rights, 
and  pcrfonal  with  refpeA  to  perfonal  eng^ments  ; 
and  that,  by  virtue  of  a  fuppofed  contraift,  {ex  quaji 
cmUraSu)  \  becaufe  the  coheirs,  by  entering  upon  the 
inheritance,  engage  themfelves,  fo  to  fpeak,  to  fulfil 
the  defunft's  will,  ^ho  has  divided. the  fuccellion  a* 
mong  them. 

§4. 
There  art  none  but  heirs  who  can  ratfe  this  adion 

againft  each  other,   and   therefore  the  perfon  who 

wants  to  raife  it  muft  prove  his  title  of  coheir,  unlefs 

he 
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he  be  in  poficffion  of  the  hereditary  right,  (juris  be' 
redifarii.) 

JV".  I .  When  one  of  the  heirs  happens  to  die,  his 
heirs,  whether  they  be  lawful  heirs,  or  called  to  the 
fuccefiion  by  a  will,  or  by  the  ftatutes,  {beredes  legiti- 
fuij  tefiammtariu  vel  Jiatutarii)^  have  a  right  to  raife 
this  a£kion :  likewife,  pupils  adopted  {trnpuberes  arro-* 
gati)  may  demand,  by  virtue  of  this  atftion,  the  (hare 
which  falls  to  them. 

JV.  2.  An  heir  has  alfo  a  right  to  demand  a  divi- 
fion,  contrary  to  the  inclination  of  his  coheirs,  even 
though  they  were  minors,  and  were  in  pofleflion  of 
the  fubjefi:  to  be  divided 

But  when  the  demandant  himfelf  is  a  minor,  he 
cannot  demand  a  dtvifion  without  the  confent  of 
his  curator,  and  without  obtaining  fix>m  the  iuclge  a 
decree  allowing  the  alienation  {decretum  de  aaejiando) 
of  the  fubjeft  to  be  divided. 

When  the  divifton  is  made  in  the  abfence  of  one 
p£  the  coheirs,  that  fhall  infer  no  prejudice  to  him* 

S  5- 
The  objeft  of  this  adion  is  not  the  hereditary 

right  itfelf,  (with  refpeit  to  which  it  is  not  fuppofed 
liCTe  that  there  has  been  any  difpute  between  the  co- 
heirs), but  the  common  fubjeds  of  the  fucceffion ; 
confequently  not  only  fubjeds,  in  which  the  defunft 
had  a  real  right,  are  included,  but  likewife  all  his  o^ 
ther  e&ds,  and  perfonal  engagements,  (praftationes 
perfmaks)  %  that  is  to  fay,  all  the  rights  which  were 
due  to  the  defund,  either  by  con  trad, .  or  by  forfei- 
ture, or  by  any  other  means  of  contrafting  an 
engageipent, '  {ex  contraSu^  deliSlo^  et  variis  caufarum 
figuris.) 

Herein  is  dfo  included  whatever,  after  the  de- 
fundl*s  death,  was  acquired  to  the  fucceffion  by  virtue 
pf  an  hereditary  right,  {ex  eaufa  bereditatis)^  as  well  as 

the 
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tbe  accre^ns  whkh  baifp  bj|ppPP9i}  tq.i(  fill(:e  tl^C 

dcccafe. 

§6.  '  .         ; 

Bot,  in  this  aifHon  are  not  induded  the  ful:]^Q6b 
which  air  common  by  Tirtac  of  a^fingularright:;  &r 
example^  by  arirtud  of  the  right  of  property^  nor 
ohiigations  or  bonds,  which  jpy  law  are  divided  a* 
jDohg  beirs.  If  tbey  he  nor  agreed  concermng  the 
bonds,  the  judge  fhall  decide  which  of  die  faiefars:  is  to 
keep  then,  and  fhall  detcriniaie  what  he  iito  paiy  to 
die  reft,  in  propordon  ta  the  ihare  which  they  have 
in  them,  or  elfe  the  judge  fliall  ordain,  if.  the  cafeib 
happen,  the  bond  to  be  depofited,  or  that  it.be ddi* 
▼ered  byaiithbrity  toarommon  conuniflioner,  or  at- 
torney, to  rtcover  the  ddbt  in  due  dme.  Bat  all 
this  does  not  conititute  properly  a  divijioa  of  the 
effeAs/ 

This  ziAion  cannot  be  railed,  when  the  queftion  is 
concerning  things  'hurtful,  'pernicious,  or  infamous, 
fcf^. ;  for  example,  concerning  prohibited  books,  poi- 
fons,  &c.  which  ought  to  be  deftroyed  immediately. 

When  the  defunA  has.lcft. among  the  cSt&s  of 
fttfceilion  things  which  he  has  robbed,  or  got  by  any 
other  crime,  neither  can  a  divilion  of  them  be  demand- 
ed, becaufe  they  ought  to  be  reftored  immediately, 
and  becaufe  any  perfon  mi^ht  have  a  right  xxx  profeoite 
for  reftitution  of  them,  in  the  iame  way  as  he  is  en- 
tided  to  deni,and  that  the  fubjeds  mentioned  in  the 
preceding  fedtion  fhould  be  deftroyed. 

*  t    • , ,  ■ 

When  there  are  documents  and  vouchers  among 
the  papers  of  the  fucceflion,  and  which  make  a  part  of 
it,  they  fhall  be  delivered  into  the  *hapds  of  thofe  to 

^  whom 
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^hlliom  the  things  which  they  concern  ha\re  been  given 
in  the  divifion. 

When  the  documents  cannot  be  divided,  the  per- 
Ion  who  has  the  gteateft  fhat^  in  the  fucceffion  Ihall 
remain  poffisflbd  of  the  originals ;  \(  Ihey  have  equsd 
ftares^  chance  alotie  fhall  decide  with  which  of  the 
heirs  they  are  toi  continue^  without  any  regard  had  to 
the  age,  or  the  fex,  or  the  ftation  of  the  heirs^ 

Bat,  indeed,  the  perfon  who  ihall  keep  the  originals 
(hall  be  obliged  w  give  to  the  otliers,  on  their  com- 
mon charges,  collated  copies  of  all  the  documents  in 
his  handi. 

§  10. 

When  4h  heir  riifes  this  aftion  familia  ercifcunia^  to 
obtain  a  dtviiion  of  a  fubjed  belonging  to  the  fuccef- 
Hon,  againft  a  perfon  whom  he  believes  to  be  his  coheir, 
he  does  not  thereby  do  any  prejudice  to  himfelf,  in  cafe 
the  peribn  whom  he  fues  be  not  his  coheir ;  and  if  he 
learn  afterward  thaj:  this  pretended  coheir  has  no  ihare 
in  the  fucceflion,  he  ihall  have  a  right  to  profecute 
him,  by  virtue  of  the  adlion  fetitio  bereditatis^  to  get 
reftored  to  him  the  ihare  which  he  ihall  have  acquired 
in  quality  of  coheir. 

When  anv  perfon  ihall  be  declared  heir  by  a  fentence, 
and  when  tnc  diviiion  of  the  efFefts  of  tnc  fucceffion 
ihall  be  made  in  confequence  by  the  jud^re,  his  co- 
heirs ihaU  not  afterward  be  heard  againit  the  diviiion 
which  ihall  be  made  \  even  though  this  lait  ihould 
pretend  that  the  judge  had  been  guilty  of  an  injuftice 
m  recogniiing  the  fidl  for  heir,  or  though  he  ihould 
maintain  that  he  was  wronged  in  an  enormous  man- 
ner by  the  diviiion; 

The  cafe  would  be  otherwife,  if  the  diviiion  were 
not  made  judicially,  and  if  the  coheir  had  falfely  paifed 
himfelf  for  fuch :  for,  in  this  cafe,  each  of  the  other 
iieirs  would  have  a  right  to  deman4  his  ihare  from 

Vol.  n.      ^  3©  the 
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.  the  fal^  coheir,  by  virtue  of  the  adioot  C9nMBi0  hik^ 
biti.  ' 

In  this  cafe'  the  divifion  which  mw  have  been  iti'ade 
may  alfo  be  annuUe^l,  on  account  of  encurmous  wrong, 
but  not  if  the  wrong  be  of  fmall  importance.  Never- 
thelefs,  it  (hall  not  be  annulled,  i.)  When  both  par* 
ties  were  not  ignorant  of  the  inequality ;  2^  Or  have 
tranfafted  with  refped  to  the  wrong  %  j.)  Or  if  chance 
havt  decided  the  portions  of  the  perfons  concerned ; 
or,  4.)  If  the  inequality  took  place  only  after  the  di-^ 
vifion  was  made. 

Sit. 

We  have  already  decreed  above  what  the  yid^c  is 
to  obferve  by  his  loffice  in  fuch  a  diviflon.  See  the 
title  concerning  the  action  communi  dividtmdo. 

§  12. 

When  the  fudceflion  is  once  divided,  and  there  fhafi 
ftill  remain  fome  things  common  among  the  heirs,  the 
divifion  of  them  cannot  be  demanded  by  virtue  of  the 
a^lion  familU  ercifcund^e^  but  the  a£Hon  communi  drvi" 
dundo  muft  be  raifed,  which  takes  place  for  things 
common  to  fcveral  perfons. 

After  the  divifion  of  the  fucceflion,  and  of  all  the 
things  which  make  part  of  it,  the  coheirs  ought  mu- 
tually to  warrant  to  each  other  their  (hares  3  that  is  to 
fay,  ftop  eviftion,  (eviclionem  frd;flant\  fuppofe  even 
the  divifion  had  been  made  by  the  teftator. 

S  14- 
When  an  heir  has  poflefled  for  thirty  years  a  thing 

belonging  to  the  fucceflion,  without  its  being  divided, 
the  coheir  fhall  have  no  longer  a  right  to  raife  an  ac- 
tion againft  him  on  account  of  that  thing,  nor  to  de- 
mand it  to  be  divided.  The  cafe  would  be  otherwife 
if  the  queftion  were  about  a  common  fubjeft  which 
one  had  pol&fled  for  thirty  years. 

BOOK 


PARftt    Book  Vllf.    Title  I.      395 


BOOK       VIII. 


TITLE        I. 

* 
. .  .  - 

SalyeSl  of  ibe  eighth  book. 

Si-.      -       . 
Fter  having  "treated  in  the  preceding  book , 

of  wills,  we  muft  proceed  to  the  fubjedt  of 

legacies,  which  can  be  made  only  in  a  will. 

§2. 
In  title  II.  fhall  be  fhown  in  general  what  legacies 

ore,  and  how  they  may  be  left. 

S3.' 
We  fhall  treat  in  title  IlL  of  annual  legacies,  (^de 

immis  legaHs)^  and  of  their  effed. 

§4-      ' 
In  title  IV.  Ihall  be  fhown  what  is  to  be  included 

in  legacies  of  perional  fervifudes. 

S  5- 
And  in  title  V.  what  is  to  be  unfderftood  by  lega- 
cies of  real  fervifudes. 

§6. 
In  title  VI.  fb^iU  be  Ihown  that  a  hufband  may  4eaVf 
a  preferable  legacy  tp  his  wife  erf"  the  portion  which : 
he  has  received  from  her,  {de  dote  pr^Uegata. ) 

In  title  Vn.  we  Ihall  treat  of  legacies  made  to  a 
debtor  of  what  he  may  be  owinp,  {de  liberatione  U- 
gata.)  •      ^        • 

3  D  2  S  8. 
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In  title  Vin.>ihall  be  treated  of  the  legacy  of  chmce, 
{de  tpticne  legata)^  and  oi  the  effed  of  that  kgacy. 

In  title  IX.  0f  the  legaqr  of  a  land-eftate  or  coun- 
try-fortune,  which  is  fiirniihed  and  provided  with  ne« 
ceflary  things  for  the  management  of  a  hxm^  {defmtdo 
'inftruHoy  &r.  kgaUi)y  or  of  its  inventorjr,  and  what  is 
included  in  it. 

Jn  tide  X.  of  legacies  confiflins  in  gojd?  filver, 
money,  ornaments,  and  cloaths,  and  of  what  they  in^ 
elude. 

In  title  XI.  of  an  indefinite  legacy  of  fumiturp,  and 
cf  its  extent^  (di/i^lfiSik  l^ata.) 

In  title  XII.  of  a  legacy  of  houiehold  provifioni 
and  of  ^hat  it  includeS|  (depem  Ugai0.) 

In  tidie  Xm.  of  legacies  confifting  in  com,  wine, 
or  oil,  and  of  what  is  un4er{i;oQ4  by  thcfe  legacies. 

S  14. 

In  tide  XIV.  of  a  legacy  of  m^ntenance  or  ali- 
ment, {aUmenta\  <^r  only  of  a  legacy  of  board,  (aAi- 
ria)^  and  of  what  \%  comprehended  {n  it. 

In  title  XV.  of  the  legacy  of  a  peculiar,  which  a 
father  leaves  to  his  children,  and  otwhat  inuft  be  un* 
derftood  thereby. 

§  16. 

Of  the  conditions,  proofs,  caufes,  and  burdens  an- 
nexed to  legacies,  (de  condUionihsy  denunfirattambas^ 
((lufisy  et  modis  kgatorum.) 
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In  title  XVII.  of  the  time  at  which^'  and  after 
^hicb  a  legacy  is  due  to  the  legatary,  (quando  dies  U- 
gaU  ledat.} 

S18. 

In  title  XVin.  of  the  fecurity  which  the  heir  is  ob- 
liged to  ghre  to  the  legatary,  when  the  legacy  is  to 
be  paid  w:er  a  certain  time,  {ui  kgatorum  nomine  ca^ 
veatur.) 

§  19. 

la  fine,  in  title  XIX.  ihall  be  fhown  how  legacies 
are  null,  or  may  be  annulled  or  revoked^  which  hap- 
pens in  feveral  ways,  namely,  1,)  When  the  teftator 
takes,  from  the  legatary  the  legacy  which  he  had  left 
him,  and  revokes  it,  art.  I.  2.)  When  the  legacy  it- 
fclf  cannot  fubfift,  art.  II.  3.)  When  the  tcftator's 
iettlements  are  doubtful,  art.  III.  4.)  When  the  le- 
gacy is  null  in  law,  (Jegatum  ipfojure  nullum)^  art.  IV. 
5.)  When  a  legacy  is  reckoned  as  not  executed,  (pro 
nonfcripio)^  art.  V.  6.)  When  the  legatary  is  depri- 
ved of  the  legacy,  becaufe  he  rendered  himfclf  un- 
worthy of  it,  art.  VI.  7.)  When  the  teftator  has 
piade  a  miftake  in  the  perfon  of  the  legatary,  or  in 
^e  thing  left  in  legacy,  art.  VII, 


TITLE        II. 

Of  legacies. 
(De  legatis,) 

Si. 

A  Legacy  is  a  gift  which  a  teftator  makes  In  his 
will  in  favour  of  the  legatary,  and  which  is  to 
be  paid  by  the  heir. 

§  2. 
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.     s  *• 

Thus  a  legacy  is  founded  on  the  tcftator's'  will, 
who  ought  to  declare  it  in  a  plain  and  dillindfc  man- 
ner ;  whence  it  follows  that  a  legacy  cannot  be  made 
by  figns. 

But  it  is  indifierent  whether  a  teftator  declare  his 
intention  in  a  direft  manner,  {verbis  direliis)j  by 
exprefling  himfelf,  for  example,  thus :  Mf  bnrjhali 
fay  one  hundred  rix-dollars  to  Mavius ;  or  if  he  exprcfs 
himfelf  in  an  indireft  manner,  {verbis  obliquis)^  by  fay- 
ing, for  example,  /  require  nrf  heir  to  fay  one  hundred 
rix'doUars  t^  Mavius* 

J  3-.      ■ 

It  is  principally  requifite  for  the  validity  of  a  Ic^ 
gacy,  that  it  be  made  by  the  teftator  in  his  will  y 
whence  it  follows,  that  it  is  fuppofcd  tliat  he  is  capa- 
ble of  making  a  will. 

A  legacy  is  not  then  valid,  a)  When  the  teftator  is 
incapable  of  making  a  will ;  b)  When  the  legacy  is^ 
not  made  in  a  will,  bur  in  a  codicil,  or  when  the  heirs 
inteftate  or  at  law  are  required  qnly  by  a  billet  or 
note  to  pay  the  legacy; 

—   §  4* 
Thofc  who  reap  any  advantage  from  the  will,  are 

the  only  perfons  whom  the  teftator  can  bind  to  pay 

the  legacies :  anriong  thefe  are,  a)  The  firft  heir  whom 

he  appoints ;  b)  The  fecond  heir,  whom  he  fuWti- 

tutcs  to  the  firft,  whether  he  be  an  heir  dired  or  ia 

truft ;  likewife,  c)  The  heirs  of  the  heir  whom  he 

has  nominated  j  but  he  can  only  inipofc  that  burden 

on  this  laft  to  the  extent  of  the  portion  to  which  he 

has  been  called  to  fucceed.     The  reafon  of  which  is, 

that  the  heir  of  the  heir  is  alfo  bound  to  be  anfwer- 

able  for  the  teftator's  deeds.    In  fine,  d)  The  teftator 

is  alfo  intitled  to  burden  the  legatary  with  rcftoring 

the 
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^e  legacy  to  a  third  party,  whether  after  a  certain 
time,  or  after  the  legatary's  death. 

N.  1 .  When  a  teftator  burdens  thofe  who  reap  no 
advantage  from  his  will  to  pay  the  legacies  left  by 
him,  for  example,  if  he  order  bis  fon  whom  he  difin* 
herits  to  pay  a  hundred  rix-doilars  to  Caius,  the  le- 
gacy is  invalid,  even  though  it  were  made  in  favour 
of  a  pious  community. 

N.  2.  Moreover,  it  is  plain  that  the  fubftitute  i.? 
alfo  bound  to  pay  the  legacies  with  which  the  heir 
^nominated  was  burdened,  unlefs  the  tcftator  have  ex^ 
prelsly  ordered  the  contrary. 

Legacies  can  be  left  only  to  thofe  who  are  capable 
of  receiving  by  will ;  but  it  is  fufficient  if  the  lega« 
taries  have  a  capacity  at  the  time  of  making  the  will 
and  of  the  teftator's  death,  and  their  inc^acity  in  the 
interval  between  thefe  two  timjcs  could  do  them  no 
prejudice. 

N.  X,  Among  capable  perfons  are  reckoned  au- 
thorifed  bodies  or  colleges,  religious  communities,  dei- 
ties, or  churches,  i^c. ;  but  what  is  left  in  legacy  to 
thofe  bodies  or  communities  belongs  to  them,  and 
the  particular  perfons  who  compofe  them  cannot  de- 
mand it  to  be  divided  in  order  to  their  drawing  their 
Ihare. 

N.  2.  When  a  legacy  is  made  to  a  bifhop,  to  a  pre- 
late, to  a  paflor,  to  a  burgomafter,  ^c.  the  chapter^ 
church,  city,  &r.  cannot  appropriate  to  themfelves  the 
legacy,  unlefs  the  will  at  the  fame  time  mention  thofe 
who  fhall  fucceed  them  in  their  offices. 

§  6. 
When  a  legacy  is  rtiade  in  general  in  favour  of  the 
poor,  without  exprefling  any  plaCe,  the  preference 
Ihall  be  given  to  die  poor  of  the  church  of  which  the 
defundt  was  a  member. 

N.i. 
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N.  I.  When  the  teflator  was  member  of  xio  part^ 
cular  church,  or  was  a  ftranger  or  foieigfler,  the  le* 
gactes  ihall  belong  to  all  &  poor  of  the  fizct  in 
which  he  had  his  relidence. 

When  a  teftator  (hall  make  a  legacy  to  his  poor  re- 
Itdons  in  general,  the  preference  ftiall  be  given  to, 
a)  The  relations  who  have  no  fortune,  and  whom  theit 
age  or  indifpofition,  &c.  incapacitate  from  gaining 
any  thing  whatever ;  and,  b)  After  them  (hall  be  pre- 
ferred thofe  of  the  relations  who  are  obliged  to  labour 
with  their  hands  to  gain  a  fubfiftence,  even  though 
•  they  had  btherwifc  fome  little  fortune  ;  c)  When  there 
are  feveral  poor  relations  who  are  to  have  a  ihare  in 
the  teftator's  liberality,  it  muft,  neverthelefs,  in  ma-' 
king  the  difhibution,  be  confidered  what  debts  they 
have,  the  number  of  the  children  with  which  they  are 
burdened,  and  the  rank  which  they  hold,  (^c.  and  wc 
refer  ourfelves  entirely  on  this  head  tQ  the  difcretion 
and  judgment  of  our  courts  of  jufkice,  to  whom  wc 
intruft  this  matter. 

§8. 
When  a  legacy  is  left  to  God,  or  to  ibme  fitint,  as 
is  the  prance  in  the  Roman  church,  the  legacies 
Ihall  be  laid  out  on  the  neceflary  expenfes  of  the 
church,  and  of  divine  worfhip,  as  alfo  in  the  mainte^^ 
nance  of  the  poor,  if  there  be  no  other  means  of  pro- 
viding for  them.  In  this  laft  cafe  fhall  be  admitted 
in  general  the  poor  of  the  place  in  which  the  teftator 
had  his  refidence,  unlefs,  when  the  legacy  is  made  to 
a  faint,  there  were  fome  church  of  which  that  func 
was  the  patron,  which  (hall  be  preferred  ^  and  if  there 
be  feveral  churches  of  the  fame  order,  the  preference 
Ihall  be  given  to  the  pooreft. 

Sp- 
in all  the  cafes  juft  mentioned  the  capital  itfelf  Ihall 

not 


not  be  touched,  but.  it,  ^a|l  bej^  .oi;t,pn.,gCK>il  fc- 
curjty,  and  the  intereft  of  it  diftriVytcd.tp  the  poor. 
The  cafe  would  be  otherwife  If  it  were,  ^ut  a  /mall 
fum,  given. with  an  intention J^  be  diftributed  to  the 
poor, 

N.  I.  The  diftribution  fhall  be  made  in  c|iapters 
by  the  chapter  and  the  c;ki?rsvjn  [churcjbes^  by  the 
miniftcrs  and  elders, .  in  hofoital^  by  their  adrjiiniftrar 
tors,  whboi  weintruft  vjtn  .jthat.care  by.thefe  prcr 
fents,  recoip|mfinding  to  the<h  \p  make  the  dijvifion  of 
the  aims  p)  the.  moft  .necefljtou^  ^hd  confcie^nppvfly. 
.,  JV.  z.  .Wedo  not  d?fign^hpw.ever' thereby  to  de- 
prive of  thc'diflxibutjion  tnpfc  ih  wjipm  [^ni^plc  te^- 
Itators  fhall  haVc  a  Confidence,  and!  whpin  *ti|(-y  fball 
name  in  their  wills,  to  diftribule  their  libei[ all ty^  who 
^1^1  copjynw iqtrufted  with  it, ;      :  .^  \v.,:^ !  '7 

A  teftatpr  may  leave  a  legacy  to  an  unknown  pcr- 
fpn,  provided  the  pcrfon  cari  be  known  afterwar^i 
wherefprs^a  legacy  left  to  a  pofthViinou$  chijd  k  valid 
provided,  the  diild  Ije  born  alive.    ,         .  /'"  ,"\     .'*" 

*  >  i»  ..  I  ^     '^  i      '      r'  y  f  '  . 

•    -  '  '  V  ■  *T1r  *  **J  ^••'•««  «  < 

»/  'IT" 

The  fynit  thing  may  be  left  in  legacy  ^^Aiflrfei  two 
or  tnore  Ifegataf les  •,  if  the  'one  happen  ';&  iia.il,  the 
heir,  nominated  (hafl  accjuife  his  mare,  andliipt  the 
other  legatary,  betaufo  we  Have  ^ritirely'  aboliftiicd  the 
right  ofaccretipn.  •     >;   •; 

Ijegaciea  fannot  be  left,  x.)  Ta£uch^:as  a,re  inca- 
pable of  receiving  by  willi  amoog  whom  are.  reckon- 
ed Pagans  and  Jews,  as  well  as  fuch  as  are  not  of  one 
of  the  three  religions  tolerated  in  the  empire.     See 

2.)  As  tathe  legaci%  which  are  reckx>ned  as  not 

executj^d  (fr^  npn  firipiis)y  and  to  fuch  as  jare  left  to 

VoL.iL  3  E  perfons 
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pcrfons  who  arc  deprived  of  them  on  acxount  of  their 
wnworthincfs,  thev  (hall  be  treated  of  below,  tit*  XIX. 
art.  V.  &VL 

3.)  Neither  can  a  legacy  be  left  to  a  perfon  fo  un-* 
known  as.  not  to  be  difcovered^  whatever  inquiries 
are  made  about  hiqi. 

4.)  A  tcftator  cannot  leave  a  legacy  to  the  heir 
whom  he  ha^  appointed,  becaufe  this  laft  would  be  at 
the  fame  time  debtor  and  ereditor  •,  but,  a)  He  may 
leave  a  legacy  tp  his  helr^s  children,  b)  He  may  alfo 
leave  a  legacy  to  his  heir  when  there  are  CQheirs ;  but 
in  thisL  cafe  a  diftindion  muft  be  made  whether  he  have 
burdened  the  coheir  alone  with  paying  the  legacy,  or 
if  he  have  ordered  in  general  that  a  hundrpd  rix-dol* 
lars  (hail  be  paid  to  the  heir. 

In  the  firft  f:a(e,  the  legacy  fhall  be  taken  wholly 
out  of  the  coheir's  portiofi  ^  but  in  the  fecond,  the 
l^g^^y  iHaU  fubfift  only  proportion^ly  to  the  iharc 
which  the  CQheir  ovight  to  pay  of  it,  and  confequentr 
ly  only  for  the  half,  when  there  are  but  two  heirs, 
And  with  refped  to  the  other  half,  which  the  heiy 
would  be  obliged  to  pay  to  himfelf,  the  legacy  fhaU 
be  invalid,  and  that  hdf  (hall  remsiin  in  thf  mB&  of 
t}^e  (ifcceffioin. 

5.)  For  the  l^me  reafon  the  legacies  whkh  a  tefta- 
tor  migh(  leave  of  the  (ame  thing  to  his  two  heir^ 
woif id  be  invalid,  unlefs  there  vere  aliq  a  third  heir ; 
for  in  this  cafe  the  legacy  (hall  be  valid  proportionr 
ally  to  what  that  third  heir  fhall  be  bound  to  pay  of 
it,  that  is  to  fay,  for  the  third,  and  the  two  other 
thirds  which  the  two  heirs  fhould  have  paid  to  them- 
felves  (hall  remain  in  the  mafs  of  the  fuccelfion. 

When  a  teftator  (hall  nominate  leveral  heirs,  and 
(hall  leave  in  legacy  to  one  of  them  a  thing  or  ful!jeft 
|>y  wajr  K^ffrac^im  \  that  is  to  fay,  whkh  is  to  be  de- 

duAe4 
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dufted  before  proceediog  to  the  divifion,  the  heir 
ihail  acquire  the  thing  in  ridbit  of  heir,  (jure  bereJis)^ 
with  regard  to  tha;ihare  which  he  owes  to  himfelf^ 
and  by  right  of  legacy,  (jure  Ugati)^  with  regard  to 
the  fliares  in  which  the  coheirs  are  bound  to  lum. 

A  peri6n  has  ufually  a  fight  to  kkve  ii)  legatiies  all 
kind  of  fubjefts,  moveable  ot  immoveable,  corporeal 
or  incorporeal;  legacies  may  alfo  confift  in  Tingle 
•  things,  or  in  a  generality  of  effeds,  {in  rebus  Jtngula- 
fibus  ac  ufUverfis)  i  likewife  in  things  of  a  certain  Ipc- 
cies,  of  a  (Certain  kind,  or  of  a  certain  quantity  -,  the 
legatary  may  even  be  bound  to  do  certain  things, 
(faaa.) 

Thus  a  man  miy  Itave  in  legacy,  i.)  Both  perfonal 
fervitudes,  namely,  ufufrui^,  ufe,  and  inhabitation ; 
and  real  fervitudes.  Thefe  two  kinds  of  legacies  ihall 
be  treated  of  in  titles  IV.  and  V;  following. 

S  16. 
II.)  A  teftator  may  leave  in  legacy,  in  the  lecond 
place,  a  generality  of  effe&s,  (res  univerjat)  \  he  mxf 
ooniequently  give  all  his  eflre«5ls  (pmrnabimd)  to  the 
legatary ;  as  alfo  a  portion  of  his  effeds,  and  even  a 
portion  of  the  fucceffion,  but  not  all  the  fucceilion, 
(totam  bereditafem.)     See  below,  §  35. 

S  J7. 
In  a  legacy  of  all  the  effedls  {omnium  bonorum)  is 

'hcluded  every  thing  which  makes  a  part  of  the  tefta* 
tor*s  efiefts,  both  the  fubjeds  moveable  and  immove- 
able, and  thofe  corporeal  and  incorporeal. 

JVl  I.  Such  a  legatary  is  not  an  heir,  but  all  the 
rights  of  the  fucceffion,  both  adive  and  paflive,  (jura 
e^iva  et  paffiva\  folely  concern  the  heir  appointed, 
who  only  can  raife  the  hereditary  adions,  (ailiones  be- 

3  E  3    *  reditarias)^ 
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reditarta5\  and  be  feed  in  virtue  of  thcfe  aftions.- 

N.  2 . ;  But  the  hcif  fliaH  not  be  obliged  to  deliver 
the  effefts^  to  the  legsttary  till  after  deducing  the  debts 
due  by  the  defunft,  (ntfi  dednSo  are  alieno) ;  and  as 
to  the  Fakidian  fourtii,  he  (hall  not  have  a  right  to 
deduft  it. 

N.  3.  If  4ie  be  afr^  to  a6l  as  heir,  the  legataries 
ifiall  not  fuffcr  for  that  reafon,  but,  on  their  account, 
the  rucce0ion  ihall^be  reckoned  in  law  as  if  k  had 
been  accepted,  (pra  adha\  and  fhall  moreover  fall 
to  die  heir  intcftate ;  but  if  the  latter  refufe  likcwifc 
to  accept  it,  a  truftce  ftall  be  eftablilhed  on  the  fuc- 
ceflion/ 

N.  4!  We  fli'all  explain  below,*  title  IV;  what  is  to 
be  obferved  when  all  the  effefts  are  not  left  in  Ic-* 
gacy^  but  only  the.ufufruA  of  all  the  effefts,  {ufum- 
JruMum  omwum  bonorurn.) 

N.  5.  When  a  teftator  ihall  leave  in  legacy  a  por- 
tion of  his  fucceffion,  (fdrtionem  bereditatis)^  the  le- 
gatary fhall  not  thereby  become  heir,  and  /hall  not 
acquire  an  hereditary  right,  confequently  he  caniA>t 
raife  the  aiftiDn  petitio  ixsreditatis^  nor  fue  the  (Creditors 
<tf  the  fuccisflion,  nor  be  fucd  by  them ;  the  reafon  of 
which  is,  that  he  does  not  acquire  the  fucceffion  ia. 
virtue  of  an  univerfaL. title,  but  by  a  particular  title,^ 
namely^  by  a  legacy,  {titulo  legatu) 

N.  6.  He  may  ncverthelefs  be  bound  by  the  heir 
to  bear  the  burdens,  and  pay  the  debts  proportionally 
to  the  ftiare  allotted  to  him. 

N.  7.  The  heir  has  alfo  the  choice,  either  of  giving 
to  the  legatary  his  portion  in  kind,  and  of  yielding  to 
him,  for  example,  the  aftions  in  proportion  to  what 
is  left  hina  in  legacy,  when  the  fucceflion  may  be  con^ 
Veniently  divided  ;  or  to  pay  him  the  value  of  his  por- 
tion. 

In  the  firft  cafe,  tl>e  legatary  has' a  right,  by  virtue^ 

^         of 
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of  the  ceffim  made  to  him  tO  raife  againft  the  heredi^^ 
taiy  credkofs  the  direfl  sifliqn,  {atlmem  direffam.^ 

N.  S.  When  one  has  left  in  legacy  a  fhare /bf  his 
cfl^£b)  (porHtmem^  hcnorum)^  the  legatary  is  not  obli- 
ged to  tfllce  any  burden  upon  him,  but  the^ieir  ought 
to  deliver  him  his  fhare,  after  deducing  the  burdens ; 
for  among  the  effeds  is  reckoned  only  what  remains 
after  the  debts  are  paid. 

N.  9.  When  the  perfon  who  is  obliged  to  pay  the 
legacy  left  to  the  legatary  of  a  portion  of  the  effefts, 
Ihall  have  received  any  fruits  after  the  teftator's  death, 
he  (hall  not  be  obliged  to  be  accountable  for  them  to 
the  legatary,  provided  he  have  not  been  backward  in 
paying  the  legacy. 

S  18. 
«  DI.)  A  perfon  may^  in  the  third  place^  leave  a  legacy 
of  a  thing  of  a  certain  kind  or  fpecies,  (genus),  that  is 
to  fay,  of  a  thing  of  which  there  are  feveral  individuals 
of  the  fame  fpecies  among  the  effeds  left  by  the  te- 
ftaton  Thus  the  legacy  which  a  tefbtor  fhall  leave 
in  general  of  a  horfe,  of  a  fheep,'Of  an  ox,  of  a  houfe, 
of  a  farm;  of  a  dog,  &r.  fhall  be  valid,  when  he  fhall 
leaVe  horfcs,  fheep,  hbufes^  farms,  dogs* 

But  it  is  afked  to  whom  ought  the  right  of  choice 
among  the  different  individuals  to  belong  ?  It  ap- 
pears juft  to  allow  the  ^shiHce  «o  the  legatary  whom 
the  teftator  defigned  to  favour,  even  though  the  te- 
ftator  had  burdened  the  heir  with  giving  him  a  thing 
of  a  certain  fpecies,  for  example,  a  horfe  in  general. 

JV";  I.-  But  the  legatary  has  not  a  right  to  chufe 
what  is  beft  •,  he  mufl  be  fatisfied  with  what  is  a  mc-- 
dium- between  the  beft  tmd  the  worft ;  and  if  he  can- 
not agree  with  the  heir  upon  the  choice,  the  judge 
fliall  fettle  the  difference.  The.  cafe  would  be  other- 
wife,  if  the  tefbtor  had  formerly  given  the  choice  or 
option  to  the  legatary.  Sec  the  title  which  treats  of 
optionary  legacies,  -  (^^/i^*^  legata.) 

'    .  JV.  2. 
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N.  ST.  When  a  teftator  has  but  two  thio^  of  the 
fame  fpecics^  the  legatary  fhall  be  obliged  to  content 
himfelf  with  the  IcsS. 

N.  3.  But  if  there  be  but  one  at  the  time  of  the 
teftatdr's  deceafe,  it  (hall  belong  to  the  legatary. 

It  is  requifite,  for  the  validity  of  a  legacy  of  a 
thing  of  a  certain  kind  or  fpecies,  i.)  That  the  thing 
be  exiftent  among  the  teftator's  cfFcifts  :  for,  if  a  te- 
ftator  leave  a  legacy^  for  example,  to  any  one  of  a 
horfe  in  general^  the  legacy  fhall  be  null,  if  the  teftatoF 
have  no  horfcs,  and  the  heir  (hall  not  even  be  obliged 
to  pay  the  value  of  one^  becaufe  thi$  legacy  is  equal  to 
that  of  a  thing  unknown^  (ret  ignarafs).  The  legacy 
muft,  2.)  Be  capable  of  procuring  fome  advantage  to 
the  legatary ;  whence  it  foltows  that  the  legacy  of 
a  beait,  or  of  an  animal  in  general,  would  be  ntjUy 
by  rcafon  that  the  legacy  might  be  paid  by  deliver-i 
ing  to  the.  legatary,  for  example^  a  moufe. 

S  ^9- 
IV.)  A  teftator  may,  in  the  fourth  placey  leave  m 

legacy  a  certain  quantity,  and  declare,  6fr  example^ 

that  he  leaves  to  Titius  a  hundred  rix-dollars,  tenr 

barrels  of  wme,   two  wifpek  of  rye^ 

When  the  teftator,  in  leaving  in  legacy  a  certaia 
quantity,  has  added  the  ftoclp  or  veflel  out  of  which 
the  quantity  may  be  taken,  a  diftindtion  muft  be  made 
whether  the  ftock  was  mentioned  difMnJtratienis  gr4k^ 
tia^  that  is  to  fay,  to  fhew  out  of  what  place  thas 
quantity  is  to  be  taken,  or  toMtioms  gratia  \  that  is  to 
fay,  to  rate  or  value  the  legacy,  which  is  confined  to 
the  produce  ^  the  lands  or  ft^ck^  or  content  of  the 
veffel. 

i\r.  I.  It  is  ufually  prefumed,  that  the  teftator  add- 
ed the  lands,  or  the  veffel^  only  to  fliow  where  the 
quantity  left  in  legacy  was  to  be  found,  (demon- 
ftrationis  gratia).    Whence  it  follows,  that  the  heir 

is 
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is  bound,  when  there  is  not  found,  in  the  place  point* 
cd  out  by  the  teftator,  all  the  quantity  left  by  him 
ih  legacy,  to  fupply  what  is  wanting  of  it  •,  for  though 
the ;  tcftator  may  have  thoueht  that  the  quantity  left 
by  him  in  legacy  would  be  found  there,  that  miftakc 
of  his  o«eht  not  to  prejudice  the  legatary.  Thus, 
when  a  tcftator  fliall  leave  in  legacy  a  hundred  rix- 
dollars  out  of  his  ftrong  box,  ten  barrels  of  wine  of 
his  vineyard  or  out  of  the  tun,  N*  i  •  two  buihels  of 
rye  out  of  his  farm,  the  heir  is  obliged  to  give  the 
whole  quantity  left  in  legacy,  even  though  he  Ihould 
not  draw  the  half  of  it  out  of  the  lands,  out  of  the  vine- 
yard, or  out  of  the  farm,  or  though  he  (hould  not  have 
found  in  the  tun,  or  in  the  ftrong  box,  the  half  of 
the  quantity  which  the^teftator  has  left  in  legacy. 

JV.  2.  The  cafe  would  be  otherwife,  if  it  appeared 
chat  the  teftator  defigned  to  limit  his  liberality  to 
what  might  be  produced  out  of  the  lands,  or  found 
in  the  tuii  or  in  the  ftrong  box ;  for  example,  when 
he  leaves  in  legacy  to  Caius  the  incomes  of  his  lands, 
which  he  rated  at  a  thoufand  rix-doUars,  or  the  ten 
barrels  of  wine  which  might  be  produced  of  the 
next  vintage,  or  the  four  barrels  of  wine  that  may 
be  found  in  the  tun,  N*  i . ;  or  the  thoufand  rix-dol- 
lars  which  are  in  the  ftrong  box  •,  in  thefe  cafes  it  is 
reckoned  that  the  lands,  or  the  veflfel,  was  added  to 
the  legacy,  {ta»atims  gratiu\  to  point  out  precifely 
what  the  teftator  defigned  tQ  leave  in  legacy,  namely, 
the  quantity  which  might  be  drawn  out  of  the  lands, 
or  which  might  be  contained  in  the  vcffcl.  And,  in 
this  cafe,  the  heir  ihall  not  be  obliged  to  give  to  the 
legatary  more  than  fliall  be  drawn  qut  of  <che  lands, 
from  the  vineyard,  or  from  the  farm,  or  than  fhall 
in  fa(%  be  found  in  the  tun,  or  in  the  ftrong  box. 

N.  3.  When  the  lands,  from  whence  the  legacy  h 
to  be  drawn,  happen*  to  be  alienated,  the  legatary 
rhay  exadk  the  quanuty  left  him  from  all  ftich  as  are ' 

in 
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inpoflelEon  of  the  lands :  the  .rcaibn  of  whick  is,  that 
the  lands  themfelves  are  aniwerabk  for  it. 

N.  4.'  When  a  teftator  ihall  bequeath  a.capital  funn 
under  the  condition,  that,  as  long  as  the  neir  (hall 
not  pay  the  legacy,  he  Ihall  pay  the  intcrr^ft  of  it  at 
eight  piT  cent,  the  heir  ne verthelels  fhall  be  obliged  to 
pay  the  inccreft  only  on  the  footing  of  the ,  Ki^*s 
rate. 

§20. 

V.)  A  man  may,  in  the  fifth  place,  leave  in  legaq^  an 
cxpedation,  (fpem) ;  &r  example,  whep  a  teftator  be- 
queaths a  thing  which  was  promifed  to  hicp.condi^ 
tionally,  or  which  was  carried  off  from  him  by  the  ene- 
my, biecaufe  there  is,  even  in  'this  lalt  cafe,  {omc 
hopes  of  recovering  it,  by  the  }aw  of  repriiai,  (jur^ 
poftlimnii.)  * 

We  have  fhown  elfewhere,  that  this  legacy  of  an 
expectation  gives  a  true  right  to  the  legatary,  though 
it  be  dependent  on  an  event,  and  that,  99q(equently, 
the  legacy  is  pure  and  fimple ;  it  is  only-^  obligar 
tion  to  pay  it  which  is  fv(j(pended,  and  which  depen^/s 
on  an  uncert^n  evoit ;  wherefore  alfo^ljtiiail^acy  13 
tranfmitted  to  heirs. 

J\r.  I.  It  is  a  legacy  like  th«  preceding,  when  a  man 
bequeaths  the  fruits  which  Ihall  ^i^ij^  jhom  an  heri- 
tage ;  for  when  no  fri(i^  anfe  from  it,  the  heir  is  (iQt 
obliged  to  furnifh  any  tQ  (he  legatary. 

S  2Jt. 
VI.)  The  teftator  has  alfp  a  right  to  leavcin  legar 

cy  a  diiAg  in  difpute,  {rm  litigio/am)  1  that  is  to  by, 

a  thing  on  which  another  has  formed  chums,  and  coiv- 

cerning  which  there  is  a  law-fuit. 

But,  in  this  cafe,  the  heir  ihall  be  pb^ged  to  give 

to  the  legatary  only  what  the  judge  ihall  decr^  for 

him  ;  provided  always  that  he  ihall  {»x>fecutp  the  fuit 

at  hi$  ch^ges,  and  that  the  legatary  may  interpoie 

in 
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in  Ids  own  name,  {Jftojwrt)^  in  cafe  the  heir  do  not 
beftow,  on  the  proiecution  of  the  caufe,  aU  the  dili- 
gence requifite. 

iV.  I .  That  takes  place,  however,  only  when  the 
teltator  knew  tliat  the  thing  was  difputed,  {res  litigiofa)^ 
land  it  is  the  heir's  bufineb  to  prove  that  the  teftator 
knew  of  it ;  for,  if  the  teftator  was  ignorant  of  ir, 
the  heir  is  obliged  to  pay  the  legacy  in  full,  or  to 
pay  {ts  Talue  ;  and  the  legataty  cannot  be  conftrained 
to  wait  the  iflue  of  the  law-iuitt 

N.  2.  When  the  heir  gains  the  law-fuit,  the  lega- 
tary, idio  is  by  right  {i^ojure)  the  proprietor  of  the 
thing  left  in  legacy,  is  entitled  to  redemand  it  from 
all  fuch  as  are  in  pofTeffion  of  it. 

'  §22. 

VlL)  A  perfon  may,  in  the  feventh  place,  bequeath 
^  common  thing  or  fubje&,  (rem  commmem),  that 
is  to  iay^  a  thing  in  which  others,  befides  the  tefta- 
tor, have  alio  a  fliare :  but  fuch  a  legacy  will  have 
its  effeft  only  for  the  fhare  which  belonged  to  the 
teftator. 

A  man  may  alfo  leave  in  legacy  the 'right  which  he 
has  in  a  thic^g  or  fubjeA  belonging  to  another,  (jus 
in  n  dUena)  ;  for  examfde^  the  nght  of  empbyttujis^  or 
long  leafe,  of  furface,  &r.  {empbfteufin  it  fufef^cum  %) 
but  likewife,  in  this  cafe,  the  legacy  is  valid  only  fo 
far  as  the  teftator's  right  fubfifts,  and  ceafes  to  have 
4any  efieft  when  that  Mppens  to  be  extinguiihed. 

JV.  1.  When  the  teftator  acquires  in  full  right  (^Uno 
jure)  before  his  death  the  thing  bequeathed,  by  virtue 
of  what  is  called  in  law  contolidation,  (par  confoUda^ 
ti<mem)y  the  heir  is  obliged  to  {Mty  the  legacy  com* 
|dete)y. 

VIII.)  A  mM  may>  in  the  ekhth  pk«e,  bequeadi  a 
Voi.IL  3  F  thing 
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thing  of  which  he  has  indeed  the  property,  but  which 
is  pawned  to  another,  {rem  alii  figncre  datam.) 

JVl  I.  When  the  teftator  knew  the  thing  was  pawn- 
ed, which  the  legatary  Ihall  be  obliged  to  prove,  the 
heir  fhall  be  bound  to  pay  the  debt  for  redeeming  the 
thing  left  ia  legacy,  and  to  deliver  it  to  the  legatary, 
even  though  the  latter  might  have  known  that  the 
thing  bequeathed  was  pawned  to  another :  this  obli- 
gation of  redeeming  the  thing  left  in  legacy  fhall  like- 
wife  fall  upon  the  heir,  when  the  teftator  ftiall  have 
pawned  it  after  the  will  was  made. 

N.  2.  If  the  teftator  were  ignorant  that  the  thing 
left  in  legacy  was  pawned,  it  would  belong  to  the 
legatary  to  redeem  it,  unkfs  the  teftator  had  eicprefsly 
ordered  the  heir  to  redeem  it,  even  in  this  cafe. 

IX.)  A  pcrfon  may,  in  the  ninth  pllcc,  leave  in 
legacy  a  thin{^  belonging  in  property  to  the  heir,  (rem 
beredis) ;  for  he  is  obliged  to  be  anfwerable  for  the 
teftator*s  deeds. 

N.  I.  If  the  heir,  being  ignorant  of  this  fettle- 
ment  of  the  teftator,  had  alienated  the  thing  left  m 
legacy,  he  wpuld  be  obliged  to  pay  its  value  to  the 
legatary  •,  but  if  he  alienated  it  fraudulently,  he 
would  alfo  be  obliged  to  be  accountable -to  the  lega- 
tary for  all  his  damages  and  intereft,  which  the  latter 
would  be  allowed  to  prove  by  his  own  oath  in  Utem. 

§  261  . 
The  teftator  has  alfo  a  ngl^t  to  leave  in  legacy  ^ 
thing  belonging  to  the  heir  of  the  perfoo  whpm  he 
makes  his  own  heir.     See  above,  §  4.. 


5  27. 


.  .1  . . 


X.)' A  teftator  may,  in  the  tenth  place,  bequeath 
a  thing  which  does  not  belong  to  him,  {rem  alienam\ 
when  he  knows  that  it  does  ;ibt  belong  to  .him  ;  and» 


m 
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mtWs  tale,  the  heir  will  be  obliged  to  buy  the  thing 
left  in  legacy,  to  deliver  it  to  the  legatary,  or  to 
pay  him  the  value  of  it.       -      - 

N.  I.  When  the  teftator  did  not  know  that  the 
thing  left  in  legacy  belonged  to  another,  but  thought 
it  was  his  own,  the  thing  left  in  legacy  cannot  be  cle- 
manded,  and  the  heir  Ihall  not  even  be  obliged  to 
pay  its  value.  The  cafe  would  be  otherwife,  if  the 
legacy  had  been  left  to  a  pcrfon  related  or  allied  to 
the  teftator  in  the  third  degree. 

JV".  2.  When  it  is  uncertain  whether  the  teftator 
knew  that  the  thing  belonged  to  another,  the  lega- 
tary fhall  be  obliged  to  prove  tliat  the  teftator  knew 
that  it  was  not  his  own. 

'  N.  %.  When  the  teftator,  after  having  bequeathed 
a  thing  which  he  knew  did  nor  belong  to  him,  after-  ' 
wards  acquires  it,  it  muft  be  diftinguilhed  whether  he  ' 
have  donefo  gratuitoudy  or  for*an  onerous  caufe,  for 
example,  by  a  purchaft. 

In  the  firft  cale,  the  heir  is  not  obliged  to  pay  the 
legacy.     The  cafe  would  be  otherwife  if  he  had  not 
obtained  the' thing  itfelf,  and  had  only  acquired  its 
value  gratuitoufly  v  for  he  who  has  received  only-  the  ' 
value  of  the  thing,  has  not  acquired  the  thing  itfelf. 

In  the  fecondcafe,  the  heir  is  ohliged  to  pay  tlie 
legacy;  the  reafonof  which  is,  that  it  is  prefumed 
the  teftator  bought  it,,  that  the  legacy  might  not  be 
incfFeftual. 

N.  4.  If  the  teftator  had  acquired  only  a  part  of  the 
thihg  left  in  legacy,  the  heir  would  be  obliged  to  de- 
liver to  the  legatary  only  the  part  which  the  teftator 
has  acquired. 

§28. 

XI.)  A  teftator  may,  in  the  eleventh  place,  leave 
in  legacy  a  debt  {nomen) ;  that  is  to  fay,  what  a  third 
party  owes  him :  in  this  cafe-,  the  heir  is  not  obliged 
to  pay  to  the  legatary  precifely  the  fum  due,  but  it 

3  F  2  19 
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is  fufficicnt  to  have  yielded  to  him  the  aftion ;  ibr,' 
by  that  ceffion,  the  legatary  has  a  right  to  raiie  even 
the  dired  a&ion  againft  the  third  party  debcor  to  the 
teftator. 

S  29. 

XII.)  We  have  already  siven  notice  above,  that 
worlcs  to  be  done  may  be  left  in  legacy  \  a  man  may, 
for  eicample,  ordain  his  heir  to  rep;ur  Caius's  houfe, 
to  free  him  of  his  debts,  6fr. 

N*  I'  A  pcrfon  may  leave  in  legacy  peribnal fervi- 
ces,  or  handy-works,  {operas)^  and  charge  his  heir 
with  them.  When  the  teftator  ihall  dKpofe  of  the  la- 
bours of  a  third  party  in  favour  of  xht  legatary,  tjie 
heir  (hall  pay  him  the  eftimation  of  them. 

N.  2.  When  a  perfon  leaves  in  kgacy  fervices  or  la- 
bours, {operas) J  the  obli^tion  of  executing  the  tefta- 
tor's  will  does  not  besm  irom  the  tefta^of's  death, 
but  from  the  day  that  the  legatary  demanded  the  per- 
formance of  the  defunft's  fettlement^. 

N.  3.  This  legacy  of  labour  or  fervices  is  nq\  loft 
entirely  by  not  ufmg  \  \\  wopld  be  loftjiowever,  a)  By 
ufucapion,  if  the  legatary  had  demanded  the  execu* 
lion  of  the  teftator's  fettlemcnt^  and  the  heir  had  re- 
fufed  it  s  b)  And  by  difufe  continued  for  thirty  years, 
See  above,  book  III.  tit.  V.  §  26.  and  ibid.  §  56. 

N.  4*  This  legacy  of  labours  or  fervices  is  not  a 
fervitude,  unlefs  there  be  two  neig|ibourii^  eftates  or 
heritams,  and  the  labours  be  for  the  advantage  of 
one  of  the  two  fubjedts^ 

jV.  5.  It  is  requifite  that  the  works  to  be  fione, 
(JaSa)^  be  not  extravagant,  infamous,  or  againft*^ 
good  manners,  for  fuch  legacies  ^ould  be  invalid. 

IJ.  6.  It  is  alfo  neceflary  that  the  works  to  be  done, 
(faSa\  that  is  to  fs^y,  the  engagements  which  the 
teftator  impofes,  be  things  of  which  the  teftator  may 
fdifpofe  :  thus,  when  the  teftator  orders  his  heir  to  pay 
the  4?b|s  Pf  C^us,  who  has  been  profcribed,  that 
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legacy  is  invalid,  becaufe  the  teftator  h^  not  a  right 
to  leave  a  legacy  to  a  profchbed  perfoo, 

I.)  A  peribn  cannot  leave  in  legacy  things  which 
are  not  fubje^  of  commerce,  and  which  cannot  palk 
from  the  teftator  to  the  ufe  of  the  legatary ;  among 
thefe  things  are  reckoned,  a)  Things  common  by  the 
law  of  nations;  b)  Things  facred,  holy,  and  religious  ^ 
fo  thac  the  heir  is  not  even  obliged  to  pay  their 
eftimation  to  the  legatary,  nor  the  fine  or  penalty, 
which  the  teftator  has  annexed  to  the  non*perfermance 
of  his  will. 

N.  !•  This  legaqr  would  not  becorte  vtilid,  ercn 
chough  th^  thing  left  in  legacy  ihoUld  return  intbr 
commerce  after  the  wiU  was  made.  The  reafim^  of 
which  is,  that  what  is  null  from  th6  fominning  can* 
^ot  by  any  means  become  valid  afterward. 

iNT.  2.  The  cafe  would  be  otherwife,  if  the  thing 
were  out  <^  comnrierce  only  with  relpeflrto  the  heir, 
(jxtra  cmimercium  beredif\  in  which  cafe  he  IhaU  paiy 
its  valuation  to  the  legatary, 

N.  3*  The  legacy  mentioned  would  likewife  be 
valid,  if  the  thing  were  bequeathed  only  conditional- 
ly^ namely,  when  it  Ikall  ceafe  to  be  out  of  com- 
merce. 

N.  4.  In  fine,  it  muft  be  obfenred  that  things  fa* 
aed  may  be  left  in  legacy  for  a  iacred  ufe,  and 
things  religious  for  a  religious  pie. 

II.)  A  teftator  cannot,  in  the  fccond  place,  leave 
in  legacy  a  thing  belonging  in  property  to  the  lega- 
tary, {ran  Ugatario  profriam)^  at  the  time  of  makmg 
the  will,  even  though  he  may  have  thought  that  the 
thing  was  his  own,  and  that  he  had  a  riKnc  to  difpofe 
of  it.  This  legacy  fhajl  not  even  be  vaud,  though  it 
fliould  happen  aftcrwarcj  that  the  lcgat;iry  fhould  Sirly 

alienat(j 
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alienate  the  thing  left  to  him  in  legacy ;  neither 
can  the  legatary  claim  its  vaFue  from  the  hctr. 

N.  I .  The  cafe  would  bfc  otherwife  if  the  legata- 
ry's right  in  the  .thing  left  ti  him  in  kgacy  were  li- 
mited, to  a»  certaifi  time,  jv  wcrc/,rcvf)cable }  for,  in 
this  cafe,;  the  heir  ifrould  be  obliged  to  procure  to 
the  legatary  the  full  property  of  the  jthing  left  in  le- 
gacy* iand  tD;.dcliyer  it  to  him  free  from,  all  burdens, 

-.2.)  If  the  teftator.  Had  .annexed  .  the '<G9ndition» 
n^imcly,  /li^n^.Hf^  thing  Jhdll  ftafi  to  beUng  to  the  lega-^ 
t^ry^  in  which  cafe  the  j^^ir  ft^ill  be  bound  to -.pay  the 
legacy,  when  the  condition  Ihall  happen  to  exijft. 

>  3-)  If :?lhc' Sftftwdr-.r-eajly  believe  that  the. thing 
wliich  he  leavM  jn  legagy^  belong?  in  property  ijO  the 
legaibai^i  -wdlif,  neverthclefs,  it  really  b^ong  to  the 
teftator,  ^he  trnlith  of  the  fadt  \%  preferred  ,tq  the  te- 
ilatofs  miftake,  {flm  mm  efi  in  viritaifi  quam  cpi-r 
nime.)  -  ':  "■     y    . 

.  40  If  theHl^ta/y  hjiv^  acquired  the  tl^g  left  in 
legacy  only  after*  the  nk^ill  w^s  made,  in  which  c^  th^ 
heir  is  bound  to  pay  him  tl;K;:y^u(  ofit, 

.    >  \ '    '  ^ .        S'^3^*  ■  • 

III,)  A  legacy,  in  the  third  place,  is  notivalid^ 
when  the  teftator  leaves  in  legacy  a  thing  which  is 
not  his  own<  and.t)f  ifrhich'  he  believed  himfcJf  the 
owner,  and  that  lie  coulcl  dxfpofe  of  it.  See  above,. 
§27. 

§  33- 
IV.)  A  legacy,  in  the  fourth  place,  is  null,  when 

the  teftator  bequeaths  'a  thing  which  is  no  longer  ex- 
iftcnti  for  example,  when  he  leaves  inlegacy  his 
horfe  which  is  dead,  or  an  eftate  which  was  funk  by 
an  earthquake,  6i'c,  And,  in  this  cafe,  the  heir  is 
not  obliged  to  piy  the  value  of  the  thing  left  in  le- 
gacy, nor  the  penalty  annexed  by  the  teftator  to  the 
non-performance  of  his  will. 

N.  I. 
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N.  1 .  The  cafe  is  othcr^ife  if  the  thing  may  cxift, 
though  it  docs  not  adually  exift :  fee  above,  J'  ^c>* 
In  the  mean  time,  the  heir  is  obliged  to  give  fecurity 
for  all  the  time  the  uncertainty  or  hope  continues. 

S  34, 

V.)  A  legacy  is  not  valid,  in  the  fiftfci.  place,  when 
it  is  ufelefs  (  that  ia  ta  fay,  when  the  legatary  can 
make  no  ufe  of  it,* for  example,  when  a  beaft  or  an 
animal,  in  general,  is  left  him  in  legacy ;.  fee  above;, 
§  18.  -,  or  when  a  debtor  leaves  in  legacy  to  his  cre- 
ditor what  he  owes  him.  . 

The  cafe  would  he  different,  if  the  legacy  contain- 
ed more  than  the  debt ;  for  example,  if  the  debtor 
left  in  legacy^  purely  and  limply,  what  he  owes  to 
him  only  conditionally;  or,  if  the  debtor  was  indebt- 
ed to  the  creditor  only  in  virtue  of  a  perf(>nal  obliga- 
tion i  for  the  legatary  acquirer,  by  rfie  legacy,  a  real 
adtion  :  likewife,  it  the  debtor  had  a  right  to  objeft 
an  exception,  which  falls  in  law  by  r^afon  of  the 
legacy;  of,  in  fine,  if  the  creditor  received  any  ad- 
vantage- with  refpeA  to  the  place  of  payment,,  (^c. 

N.  I.  When  what  the  legacy  contains  more  than 
the  debt  happens  to  ceafe,  after  the  will  was  made, 
and  before  the  teftator's  death,  the  legacy  fubfifts  be- 
caufe  it  was  once  valid;  but,  if  its  utility  peajc  after 
the  teftaAofs  death,  the  legacy  does  not  thereby  be- 
co^ne.uf^uk  ...,.:  .     w  . 

N.  2.  When  a  teftator  leaves  in  legacy  .a.  hundred 
rix^^oUars  to  his  creditor,  without  mientioning  what 
he  owe9,hi|P,  this  legacy  ought  to  be  paid  in.  partic^r 
lar ;  and  the 'heir  ought  to  pay  the  hundred  rix-dol- 
krs  to  the  creditor  befides  the/debt,  even  though  the 
^^P^y  ihQvM ;  aaiQUQt  to  the  wxic  fum :  thq  heir  could 
not  thea  obj^  compen&tion  ,to  the  creditor^  Uf^lefs 
he.  cojuld  profre  that  the .  teftator's  intention  was  in 
fa^t  to  makie  no  difference  between  the  legticy  and  the 
<iebt .      :    .    .  .        .  • 

§35- 
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VI. )  A  teflator  cannot,  in  the  fixth  place,  leave 
in  legacy  the  ^de  fucccffion :  the  reafon  of  which 
is,  that  luch  an  aniveiial  right  cannot  be  transfened 
by  a  lingular  right,  {ittubJSngulaH :)  but  it  ought  to 
be  tranuerred  by  an  univi^al  rights  {tiud9  umverfiili :) 
nevertheicft,  it  has  been  feen  that  a  man  itiay  leave  in 
legacy  a  part  of  the  fucceifion,  and  we  have  treated 
above  of  the  efiedk  cf  chat  legacy.    See  f  16. 

VIIO  It  has  been  decreed  by  the  Roman  laws,  chat 
a  perfoii  cannot  leave  in  legacy  things  bdoagiog  to  a^ 
faoufe^  for  example,  doors,  windows^  ftatues,  ay- 
lunms,  &€.  unklis  the  teftator  had  two  houfes^  and 
the  things  nanaed  were  tuantferred  from  the  one  houfe 
to  the  other,  or  unleis  they  were  kit  in  legacy  for 
railing  a  building  for  the  puUic  ufe»  (cperis  ptMci)^ 
or  to  pay  a  public  debt^  {deHt$mpihIkum) :  but  as  this 
prohilMtion  of  the  Ronuui  laws  is  destitute,  of  ail  foun^ 
dation,  our  wiU  is  that  that  fort  of  legacies  fhould  be 
valid* 

§  37. 

Vin.)  In  fine^  it  is  deimanded  whether  a  teUatDr 
may  leave  in  legacy  the  fame  diing  twice  ix>  the  le^ 
tary  ?  To  r^^e  this  queflion^  a  diftanAion;  muft  be 
made  whether  the  legacy  conlift  in  a  body,  or  in  ait 
individ«al,  or  in  a  qtuindty. 

When  the  teftator  has  left  in  legacy  a  body  or  an 
individual,  (fpedm  ul  cotpus)j  the  heir  is  obliged  to 
pay  the  legacy  but  once  •,  even  though  the  teftaiaor 
may  have  left  feveral  thih^  of  the  fiime  (pedes :  ne- 
vertheleft,  if  he  have  tionunated  two  h^rs^  and  had 
burdened  both  with  ddiveraig  eo  the  i^sxaryone 
and  the  (ame  thing,  in  this  cafe  each  ot  the  heim 
would  be  bound  to  deliver  fuch  a  thing  to  the  lega- 
tary»  fuppoling  feveral  of  the  fame  kind  to  be  in  tiie 

fucceiCoa^ 
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(ucceiEcfti ;  but  if  there  were  but  one  thing  of  that 
kind,  the  one  (hall  deliver  the  things  and  the  other  the 
valuationj  even  though  the  legatary  may  have  at  firft 
Required  and  obtained  the  thing. 

When  a  teftator  leaves  in  legacy  the  fame  quantity 
at  different  times^  it  is  ufually  fulHcient  to  deliver  it 
once  only  -,  neverthelefs  if  the  legatary  could  prove 
that  the  teftator^s  intention  was  to  giv^  him  two  lega- 
cies of  the  fame  fum  or  quantity,  it  mull  be  twic^  de* 
livered  to  him  -,  for  example,  if  the  teftator  have  be- 
queathed the  fame  fum  to  the  legatary  in  two  valid 
wills,  or  if  the  fccond  fum  were  left  in  different  mo- 
ney, or  for  a  different  caufe,  or  on  another  condition, 
or  to  be  paid  in  another  place,  or  at  another  time  -, 
or  if  the  quantity  or  fum  be  different ;  or  if  the  te- 
ftator have  burdened  feveral  heirs  with  paying  it ;  in 
which  cafe  the  legatary  (hall  have  a  right  to  exad  ic 
from  eadi  heir  in  particular. 

§38- 

Moreover,  a  teftator  may  annex  at  his  pleafure 
claufes  to  the  legacies  which  he  leaves,  which  may 
contain  either  a  condition  or  a  certain  day,  or  a  de- 
fcription,  {demonftrationem)^  or  a  caufe,  or  a  method. 
They  (hall  be  treated  of  below  in  title  XVL 

S  39- 
A  teftator  may  alfo  fubftitute  to  the  legatary  either 

in  a  dire£t  manner  or  by  way  of  truft.*,  fee  above,  §  14. 

Note.  When  the  legatary  has  been  burdened  with 
reftoring  the  legacy  to  Caius,  he  may  renounce  it, 
&nd  is  not  obliged  to  accept  ie  in  order  to  deliver  it 
to  the  fubftitute ;  it  is  fufficient  if  he  yield  to  him 
the  aftions  which  are  competent  to  him  againft  the 
heir. 

And  when  the  legatary  is  burdened  with  reftoring 
Only  a  part  of  the  legacy,  and  renounces  it  entire- 
ly, he  is  not  obliged  to  give  up  the  adions  which 
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he  has  with  refpeft  to  the  whole  legacy,  but  only  witfc 
refpefb  to  the  fhare  which  has  been  given  to  a  fubft^ 
tute,  or  entailed. 

Moreover,  we  refer  to  what  we  have  enaftcd  above, 
concerning  an  univcrfd  feoffment  in  truft,  or  triift- 
deed,  as  being  applicable  in  moft  dungs  to  the  fub- 
}cA  of  particular  trufts. 

§  40- 
I.)  The  efFeft  of  a  legacy  with  refpeA  to  the  heir 

is,  that  he  ought  to  deliver  to  the  legatary  precifely 

the  thing  bequeathed  to  hitn,  or  if  tt  no  longer  exift, 

pay  him  its  valuation. 

J\^.  I.  We  fhall  fee  in  title  XVII.  from  what  time 
the  legacy  is  due,  and  may  be  demanded  by  the  le- 
gatary. 

JV.  2.  When  there  are  feveral  heirs,  each  of  them 
is  obliged  to  pay  the  legacy  proportionally  to  the 
ihare  which  he  has  inherited,  unlefs  the  teftator  have 
burdened  with  the  legacy  one  only  of  the  heirs,  or 
unlefs  he  have  himfelf  fettled  the  Ihares  which  each  is 
to  contribute  for  paying  it. 

N.  3.  When  the  heir  happens  to  die,  it  belongs  to 
the  fubftitute  to  pay  the  legacies. 

N.  4.  When  the  teftator  has  left  in  legacy  an  eftatc 
to  which  the  heir  himfelf  is  bound  in  a  duty  pf  fervi- 
tude,  the  latter  muft  give  to  the  legatary  the  enjoy- 
ment of  this  right  of  fervitude,  even  though  there 
were  no  mention  made  of  it,  neither  in  the  will,  nor 
at  the  time  of  delivering  the  eftate  :  and  one  would 
not  be  founded  in  afleriing  that  tlie  perfon  bound  in 
the  fervitude,  having  been  appointed  heir,  that  right' 
was  extinguifhed  by  what  is  called  confolidation,  (per 
conJoUdationem^) 

N.  5.  The  heir  is  obliged  to  deliver  the  thing  left 
in  legacy  in  the  place  appointed  by  the  teftator ;  if 
he  have  ordered  nothing  on  that  head,  and  if  the  Ic- 

gacy 
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Ipcy  conlift  in  a  certain  thing,  it  fhall  be  delivered  in 
the  place  in  which  it  is  found. 

When  the  legacy  Ihall  confift  in  things  of  a  certain 
fpecies,  or  in  a  thing  of  a  certain  kind,  or  of  a  cer- 
tain quantity,  the  heir  (hall  be  obliged  to  pay  the  le- 
facy  in  the  place  of  the  teftator's  refidence ;  which 
lall  alfo  be  obferved  if  the  heir  have  carried  the  th^ng 
bequeathed  to  another  place. 

N.  6.  The  heir  is  obliged  in  certain  cafes  to  give 
fccurity  to  the  legataries.  This  (hall  be  treated  of  in 
title  XVIII. 

IL)  The  cfFeftof  a  legacy  with  regard  to  the  lega- 
tary is,  that  he  acquires  the  right  which  the  teftator 
had  in  the  thing  bequeathed,  ipfo  jure^  that  is  to  fay, 
even  though  he  may  have  had  no  knowledge  of  the 
legacy. 

N.i.  Thus  when  the  teftator  leaves  in  legacy  a 
thing  belonging  to  him  in  property,  the  legatary  ac- 
quires by  right  {ipfojure)  the  property  of  it ;  and  when 
he  bequeaths  a  fubjeft  00  which  he  has  a  right  of 
pledge  or  mortgage,  or  of  fervitude,  fcf r.  the  legatary 
acquires  the  real  right  which  the  teftator  had,  and 
confequently  he  acquires  alfo  by  right  {ipfojure)  the 
aftions  confeffory,  hypothecary,  or  of  mortgage,  fc?r. 
*  JV.  2.  We  fuppofe  neverthelefs,  that  the  legatary 
has  accepted  the  legacy  entirely ;  for  it  cannot  be  ac- 
cepted for  a  part  only,  unlefs  it  confift  in  a  quantity, 
or  in  things  which  are  different  from, one  another. 

JV.  3.  When  the  legacy  falls  becaufe  the  legatary 
renounces  it,  it  remains  in  the  mafs  of  the  fuccellion, 
even  though  it  were  a  legacy  of  one  and  the  fame 
thing  left  jointly  to  two  perlons  •,  for  the  portion  of 
the  legatary  who  renounces  his  legacy  does  not  ac- 
crue to  the  other. 

N.  4.  Moreover,  it  is  evident,  that  the  heir  cannot 
be  obliged  to  pay  thofe  legacies  till  after  having  de- 

3  G  2  duded 


42Q    Part  IL    Boqk  VIII.    Title  !!• 

dudted  all  the  debts.  The  reafon  of  which  is,  that  9 
legacy  is  to  be  taken  only  out  of  the  teftator's  effeds^ 
and  that  it  cannot  be  known  what  eflPeds  he  leaves  ti)l 
after  having  deducted  all  he  owes. 

The  heir  is  obliged  to  deliver  not  only  the  thing  or 
fubjed  left  in  legacy,  but  alio  all  its  appendages : 
thus  when  a  legatary  demands,  by  an  a&ion  ex  iefia- 
tnento^  the  houfc  which  was  bequeathed  to  him,  the 
heir  muft  deliver  to  him  alio  all  the  pertinents,  as 
barns,  flables,  (hops,  gardens,  which  are  annexed  or 
belong  to  the  houfe,  Qc. 

§43- 
He  is  likewife  obliged  to  deliver  to  the  legatary  all 

the  acceflions  {acceffiones)  of  the  thing  left  in  legacy  \ 
for  example,  whatever  the  fubjeft  bequeathed  is  aug- 
mented by  means  of  alluvion ;  likewife  the  lambs 
which  have  increafed  the  flock  of  fheep  left  in  legacy  j 
and  the  fervitudes  annexed  totheeftate  left  in  legacy; 
likewife,  what  has  been  added  to  the  thing  bequeathed 
by  the  teftator  himfelf,  for  example,  a  houfe  built  by, 
the  teftator  on  the  fpace  of  ground  {arcji^)  which  hty 
has  left  in  legacy  -,  unlefs  the  teftator  declare  cxprefs- 
ly,  that  the  houfe  ftxall  not  be  included  in  the  le* 
gacy. 

Obferve  however,  that  if  the  houfe  or  the  orna- 
ments added  by  the  teftator  happen  to  be  deftroyed 
before  his  death,  the  legatary  has  neither  a  right  to 
demand  the  price  of  the  houfe  nor  the  materials. 

The  heir  is  alfp  obliged  to  be  accountable  to  the 
legatary  for  the  fruits  and  advantages  which  he  has 
reaped  from  the  thing  left  in  legacy  after  the  tefta- 
%Qfs  death. 

WhcRc^  it  follows,  that  he  is  alfa  obliged  to  pay. 
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gftcr  that  tinie,  the  intercfts  of  the  capital  fums  be- 
queathed; otherwife  he  would  be  enriched  by  ano« 
tJycr's  fortune. 

§45-    * 
On  the  contrary,  the  heir  has  a  right  to  demand 

the  expenfes  laid  out  by  hm  for  the  prefervatioo  and 

melioration  of  the  fubjeft  left  in  legacy ;  but  among 

the  expenfes  of  which  he  may  demand  rcftitmion  are 

not  reckoned  thofe  which  he  may  lay  out  to  enable 

him  to  delirer  the  legacy,  for  exarevple,  the  charges 

of  the  law-fuit  which  he  muft  proftxute  againft  the 

perfon  who  poffefles  the  fubjeft  left  in  -legacy,  for  he 

IS  obliged  to  bear  thofe  charges. 

§  46. 
When  the  heir  has  bccafioned  any  damage  to  the 
fubjed  bequeathed  by  his  own  fraud,  or  by  a  great 
fault,  {per  dolum  vel  cidfam  latam)j  and  even  by  a 
very  flight  fault,  (per  cidpam  Itvijfvmam)  \  if  he  have 
been  bs^ward  in  paying  the  legacy,  {in  mora  pra^ 
^  Jiandi)^  he  is  obliged  to  indemnify  the  legatary,  even 
though  he  were  bound  to  rcftore  the  fuccellion  to  ah- 
other  by  virtue  of  a  truft-deed, 

§47- 
But  the  heir  is  not  obliged  to  be  anfwcrable  for  ca- 

fual  misfortunes,  unlefs  he  have  been  backward  in 

paying  the  legacy,  and  unlefs  it  can  be  proved  tliat 

the  fubjeft  would  not  have  perilhed  in  the  legatary's 

hands,  if  it  had  been  delivered  to  him  at  the  time 

appointed. 

In  fuch  cafes  it  fhall  be  the  heir's  bufmefs  to  bring 

the  proofs  which  tend  to  exculpate  him« 

§  48- 

When  a  part  of  the  legacy  periflies,  the  heir  is  ob- 
liged to  deliver  to  the  legatary  what  of  it  remains. 
Thus  when  the  legacy  confifts  of  a  hundred  Iheep,  if 

ninety- 
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ninety-nine  of  them  die,  the  heir  ought  nevcrthelcls 
to  deliver  the  hundredth  to  the  legatary;  for  the 
flock  fubiiil^  ftill  in  that  (heep,  fuch  flocks  being 
liable  to  augmentation  and  diminution. 

N.  I .  When  the  teftator  has  left  in  legacy  a  cow 
and  her  calf,  the  heir  is  obliged  to  deliver  the  calf, 
though  the  cow  be  dead ;  for  thefe  are  two  things 
diflerent  and  principal,  and  confequently  they  are  two 
legacies. 

N'  2.  When  a  man  has  bequeathed  a  thing  of  a 
certain  fpecies,  or  of  a  certain  kind,  for  example,  a 
horfe  in  general,  without  defcribing  him,  and  Jivhen 
all  the  teftator's  horfes  excepting  one  are  dead,  the 
legacy  fubfifl:s  in  this  lafl:  horfe :  but  if  all  the  horfes 
were  dead,  the  legacy  would  thereby  be  annulled. 
See  above,  §  i8. 

N.  3.  When  the  part  of  the  legacy  which  remains 
is  only  an  acccflbry  of  the  principal  thing  bequeathed, 
and  fuch  as  cannot  fubfift  alone,  the  legacy  is  null  as 
to  that  acceflary,  when  the  principal  thing  happen^  to 
perifti. 

Thus  when  a  teftator  has  left  in  legacy  a  horfe  with 
the  faddle  and  faddle-cloth,  if  the  horfe  die,  the  faddle 
and  faddle-cloth  are  not  due  to  the  legatary. 

Likewifc  when  a  piece  of  ground  is  bequeathed 
with  what  is  neceflary  for  labouring  and  reaping,  or 
a  houfe  with  its  furniture,  if  the  teftator  happened  to 
alienate  the  ground,  or  the  houfe  without  the  furni- 
ture and  utenfils,  the  legatary  would  not  have  a  right 
to  demand  them. 

§49- 
When  a  teftator  leaves  a  legacy  to  a  perfon,  and 

annexes  a  penalty  in  cafe  the  heir  do  not  execute  his 

will,  the  latter  fhall  be  bound  to  be  accountable  to 

the  legatary  if  he  be  backward  in  paying  the  legacy. 

§50- 
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§50- 
If  the  heir  deny  that  the  legacy  is  due,  the  legatary 

may  demand  the  double  of  the  value  of  the  legacy. 

III.)  The  principal  cfFeft  of  a  legacy  is,  when  the 
legacy  is  pure  and  fimple,  to  give  to  the^lcgatary  a 
right  to  raife  his  adion  againft  the  heir  immediately 
after  the  teftator*s  deceafe,  and  even  before  the  heir* 
has  taken  polleffion  of  the  fuccefEon. 

§52. 
I.)  The  legatary  acquires,  in  the  firft  place,  the 

claim  of  right,  both  direft  and  advantageous,  by  which 

he  has  a  right  to  redemand  the  fubjeft  from  all  fuch 

as  poflefs  it. 

But  this  adlion  is  inefFe£tual  till  the  heir  have  really 

accepted  the  fucceflfion  ;  the  reafon  of  which  is,  that 

the  legatary  ought  to  receive  the  legacy  from  the 

heir. 

§  53- 
II.)  When  the  teftator  docs  not  bequeath  the  pro- 
perty, but  anotlier  real  right ;  for  example,  a  right 
of  fervitude,  or  of  pledge  or  mortgage,  tfr.  the  lega- 
tary acquires  the  aftion  confcffory,  or  hypothecary,  or 
of  mortgage,  &c.  We  have  ftiown  above  wha,t  is  the 
cflFeft  of  thefe  adtions. 

S  54- 
III.)  The  laws  have  allowed  to  the  legatary  for  the 

fecurity  of  kgacies  a  tacit  hypothec  or  mortgage  over 
all  the  efFeAs  that  the  heir  hath  acquired  from  the  te- 
ftator, and  which  he  has  free  after  all  the  debts  of  the 
fucceflion  are  paid  out  of  them.  By  virtue  of  this 
hypothec  or  mortgage  all  thefe  effefts  are  engaged  to 
the  legatary,  till  the  heir  have  delivered  to  him  the 
legacy. 

The  teftator  is  alfo  at  liberty  to  give  the  legatary  a 

right 
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right  of  hypothec  or  mortgage  upon  the  heiPs  own 

N.  I  •  The  hypothcouy  a&ion,  or  a&ton  of  mort- 
gage, does  not  tsdce  place,  when  the  legacy  confifts  in 
a  certain  thing,  by  reafon  that  the  legatary  has  in  that 
cafe  the  cl^um  of  right ;  but  the  hypothecary  a£tion  is 
competent  when  the  legacy  confiih  in  an  uncertain 
,  thing ;  for  example,  when  the  teftator  has  left  in  le-* 
gacy  a  thing  in  general,  or  a  quantity. 

N.  2,  When  the  teftator  has  burdened  fcvcral  heirs 
with  paying  the  legacy,  the  legataty  has  a  right  to 
raife  the  hypothecary  aftion,  or  adion  of  mortgage,  in 
fupplement  againft  each  heir ;  the  reaibn  of  which  is, 
that  the  right  of  pledge  or  mortgage  cannot  be  di-^ 
vided. 

§55- 
IV.}  A  legatary  acquires  chiefly  the  aftlon  ex  tefia* 

$iMntOy  which  is  a  perfonai  adbn,  founded  on  a  fup« 

pofed  contraft :  for  the  heir,  by  accepting  the  fuccei^ 

fion,  obliges  himfelf  tacitly  by  that  deed  to  fulfil  the 

teftator's  will,  and  confequently  to  pay  the  legacy. 

U.  I .  Thus  this  adion  is  allowed  to  the  legatary^ 
or  to  his  heir,  who  may,  by  virtue  of  the  ddfunA's 
fettlemept,  require  the  thing  left  in  legacy  from  the 
heir. 

iV.  2.  This  aftion  is  competent  only  againft  the 
heir  who » has  accepted  the  fuccefllon,  and  who  is 
thereby  engaged  to  execute  the  teftator's  wilL  Sec 
the  beginning  of  this  fe£lion,  and  %  ^y. 

N.  3.  When  there  are  fevcral  heirs,  4hc  aiflion  gx 
tiftamento  may  be  raifed  for  the  whole  againft  each 
heir,  {contra  Jingulcs  in  folidum, ) 

The  cafe  would  be  different,  a)  If  the  teftator  had 
fettled  the  ftiares  which  each  heir  was  to  pay ;  or, 
b)  If  the  legatary  have  already  raifed  the  action  a^ 
gainft  one  of  the  heirs,  in  which  cafe  he  cannot  then 
fue  the  reft. 

S  56- 
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S56. 
Legataries  have  aHb,  in  confideracion  of  certain 

particular  circuntgrarices,  other  attions  ;  for  example, 

the  a£tioa  k^iAquiUie^  the  a^ftion  of  r<^)bQr]r,  (fi^fi)j 

They  tnay  alfo  av^l  thenvfelvefi  of  what  are  called 
in  i^w  reme£a  paffeffiria  adipifceniB^  &f c.  likewlfe,  reme- 
dhim  L.  fin*  C.  de  edUh  £v.  Hadriani  iollendo.  The 
Feafbn  of  which  is,  that  the  legacy  itfelf  is  tranimitted 
by  law  to  the  legatary,  but  not  the  poffeffion  of  tht 
thing  left  in  legacy. 

AU  thofe  J^ftions^  pan  be  raifed  only  when  the  heir 
has  accepted  thft  jfuGcdnQa;  fee  §  ^5.  i  ctr  when  the 
Ipace  for  deliber^t^qg  is  elapife^* 

558. 

It  follows  ttom  what  is  faid^  that  no  legatary  has 
a  right  to  take  pbfleffion  of  the  thing  left  in  legacy  on 
his  own  proper  auth6rify ;  but  he  muft  receive  it  from 
the  heir,  or  he  muft  oblige  the  heir,  by  the  aftions 
juft  mentioned,,  to  deliver  it  to  him. 

Neither  has  a  man  right,  on  his  own  proper  autho- 
rity, to  take  poffeffion  or  the  fubjev.T:  bequeathed,  even 
though,  a)  The  queftioh  were  of  a  legacy  left  to  a 
pious  community ;  or,  b)  Though  the  heir  were  bur- 
dened with  reftoring  the  fucceffion  to  another ;  or, 
k)  T'hough  he  may  not  as  yet  have  taken  upon  him 
th€  title  and  quality  of  heir  j  or,  d)  Though  the  tefta* 
tor  -may,  in  his  will,  have  granted  to  the  legatary  a 
power,  on  his  own  prqscr  atithorify,  to  take  poffeffion 
of  the  thing  left  in  legacy ;  or,  e)  Though  he  may 
have  provided  for  the  legatary's  fafety  by  what  is  call- 
ed in -law  cofffiiHifum  faff^orium:,  provided  always  that, 
ift  thcfe  two  laft  cafes,  the  heir  will  not  allow  the  le- 
gatary to  take,  on  his  own  proper  authority,  poffef- 
-Ron  of  the  fubjeft  bequeathed. 

Vol.  11.  3  H  §  59- 
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S  59- 
Thi$  rule  admits  an  exception ;  namely,  when  the 

heir  confents  to  the  kg^ttary's  taking  poflcfOon  of  the 

fubjed  bequeathed  -,   or  when  the  legatary  has  been, 

at  the  fame  time,  named  teftamentary  executor  by 

the  teftator ;  or  when  the  teftator  having  aUowed  the 

legatary  to  take  pofleffion  of  the  fubjedt  left  in  lega^ 

cy,  it  is  yet  in  the  power  of  no  peribn,  (poffeffio  legaii 

vacua\  and  confequently  the  heir  i^  not  yet.  po&fled 

ttf  it. 

S  ^o. 

The  legatary^who  fiiall  take  pofleffion  of  the  fub^ 

je6t  bequeathed,  in  a  dafideftine  and  violent  manner, 

fhatt  lofe  his  legaicy,  which  fiiall  return  to  the  heir  ^ 

excepting  in  the  cafes  mentioned  in  §  58.  let.  ^and  e\ 

namely,  when  the  teftator  has  given  the  legatary  per- 

miffion  to  take  pofleffion  of  the^ubjeft  left  in  legacy : 

for,  in  thefe  cafes,'  the  legatary  can  only  be  punifhed 

for  the  vidence  of  which  he  mjay  have  been  guilty, 

and  that  puniflunent  Audi  be  arbitrary. 

S  61.        . 
We  (hall  fiiew  in  tide  XIX.  how  Iegacie»  are  an^ 
nulled  or  revoked. 

In  fine,  it  mi^  be  obfervedy  that  when  the  tefta^ 
tor  left  fo  many  legacies  or  particular  feoffments  in 
truft,  that  they  abforbed  almoft  all  the  fucceffion,  and 
that  there  remsuned  none  of  it,  or  almoft  none  to  the 
heir  \  the  Roman  laws  allowed  him,  in  this  cafe,  to 
dedud  the  fourth  of  all  the  l^acies^  which  was  call- 
ed the  Falcidian  fourth. 

.  As  the  Falcidian  fourth  was  only  in tiodsced  that  wttls 
might  not  be  invalidated,  and  as  it  occafioned  very 
many  fubtilties  which  have  been  fruitful  fources  ik 
law-fuits,  we  have  thought  it  neceflary  to  abolifli,  by' 
thefe  prefents,  the  Falcidian  fourth^  as  we  have  alh 

ready 
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ready  abdiflicd  the  TrebelUanic  fourth,  and  Hre  efta- 
blilh  as  conftant  and  permanent  laws, 

I.)  That  when  an  heir  {hall  be  afraid  to  accept  the 
fuccelCon  on  account  of  the  great  number  of  legacies 
with  which  it  is  burdened,  the  fucceffion  fhall  be  by 
law  reckoned  as  accepted,  {iffo  Jure  pro  adit  a)  ^  in  k> 
iar  as  that  fliall  be  AeceiSary  lor  the  prefervation  and 
validity  of  the  legacies ;  that,  moreover, 

IL)  The  fucceffion  fhall  belong  to  the  heir  fubfki- 
tuted,  and,  in  cafe  he  likewife  reje&  it,  it  fhall  fall 
to  the  heirs  inceftate  or  at  law. 

in.)  In  fine,  liisu:  Ruling  the  fadrs  intellate,  a  cura* 
cor  or  truilee  fhall  be  efbblifhed  on  the  fucdeffion, 
who  fhall  be  burdened  with  adminiftering  it,  and  with 
paying  the  legacies* 

We  have  already  (hown,  in  general,  what  is  under^ 
ftood  by  legacies ;  who  they  are  who  have  a  right  to 
leave  them,  to  whom  they  may  be  left,  and  what  the 
iubjedts  are  which  may  be  left  in  legacy. 

As  teitators  often  happen  to  leave  their  legacies  in 
general  terms,  which  may  be  differently  interpreted, 
and  as  in  fuch  cafes  the  teftator's  intention  is  doubt- 
ful, we  are  about  to  lay  down,  in  the  following  titles, 
fome  principles  which*will  fhow  how  equity  would 
have  thofe  general  ^xpreffions  explained. 


TITLE        III. 

/  Of  annual,  and  numtbly^  &c.  legacies, 

{De  annuls  et  ntenfiruis  legatis.) 


A 


Te(btor  may  alfo  leave  legacies  to  be  paid  every 
year,  or  every  month :  he  may,  for  example, 

3  H  2  order 


\ 
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order*  kii  farir  w  {Miy  to  Caius  it  htftiAffd  rifc^Uan 
a-year,  or  a-moitth,  Gfr,  

Whicb  may  take  phce,  eyeit  tiibugh  the  tefiatw 
may  not  have  ufcd  th^  nipcdfixnus^Mffr  or  amaudfy^  i^c. 
as  when  he  may,  for  examplcv  otdtc.bb  kek  to  ffvt 
to  Caius's  daughter  two  ^ifpcls  wf  r^c  till  fie  be  mMr- 
rki. 

•  ^3-      •  •  -^  '  * 
We  cftabliih  it  as  a  general  rufe^  ihai:,  in  a  doBioos 

cafir,  a  legacy  left  iak  levend  years;  ought  to  be  iec* 

koDbd  ^  an  annual  legacy* 

It  is  likewife  an  annual  legacy,  i.)  When  the 
teftator  bequeaths^  one  hundred  iig,«4^4|vs  ^  Qnus, 
to  be  paid  him  altern4tcly  everjF  6th;r  year,  (aUerm 

2.)  And  wKen  heleav^E  b^m.ip  fegacy  the  inbabi* 
tat;ion  of  his  houfe.     S^e  the  fc^wing  title«  S  ^^* 

3.)  When  the  te&ator  orders  bis-heir  to  pay  a  cef- 
tain  fum,  for  extmpte,  three  b*undred  rix-dellars  im 
three  years,  the  tegacy  is  fin^Je,  (umm)  1  but  the 
heir  fhall  not  be  entitled  to  claim  exemption  from  pay- 
ment till  the  third  year. 

Wherefore  the  legacy  Qiall  be  divided  in  three 
parts,  and  the  legatary  {hall  have  a  rig&t  to  demand 
one  of  them  every  year. 

Thenrt  it  foUbvrs,  that,  from  the  ihonWfht  of  the 
teftator's  death,  the  legatary  has  an  acquired  right 
in  the  whole  legacy,  ^rid  that,  confequctitly,  he  tranf- 
mits  it  to  his  heirs,  fuppofiag  even  he  fliould  happen 
jto  die  the  firit  year.  For  it  is  Oftly  tke  payment  of 
the  legacy  which  is  divided  into  three  years. 

jv;  h 
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N.  I.  If  the  teftacdr  )wv€  fegvflated  the  portions  of 
the  legacy^  which  the  kgacary  mxf  deipaod  every 
yiear^  the  heir  IhaH  comply  with  thit  reguktion. 

But  if  the  teftfttpxi  have  left  to  the  legatary  himfelf 
a  liberty  tx>  demand  ^ofe  portions^  beiiball  not  have 
4  right  to  demted  the  whole  kgjacy  nt  oqoce  in  the 
firfl:  year,  aad  the  judjgfr  fhall  deterolinC^  the  portions 
which  he  umf  require  every  year. 


,S6. 

4.)  It  is  a  queftion,  if  a  legacy  of  a  certain  annual 
incpme  be  an  annual  leg)stcy.  A  diftin£Uon  muft  be 
made,  whether  the  tcftator  have  left  in  legacy  thofe 
annual  incomes,  {annuos  reddifUs^  to  a  private  perfon, 
tor  if  the  legacy  of  them  be  lift  to  a  body  corporate, 
br  a  community. 

In  the  firft  cafe,  it  is  ah  iinnual  legacy  (legaium  an- 
Mum)y  and,  in  the  (econd  caie,  it  is  one  fingle  and 
jpefpetual  legacy,  (unumfimploc  et  ferpeluutnjy  of  which 
the  cSe£t  will  be  explained  below»  in  §  9.  and  10. 

When  a  teftator  has  left  in  general  ait  annual  l^a- 
cf^  without  determiiiing  its  qaantam  v  fbr  example,  if 
he  have  ordered  the  heir  fubftituted  to  maititaiti  Caiu^ 
all  his  life*time,  without  partioularifing  any  things 
itis  anatntenance  mull:  be  regulated  on  the  footing 
that  the  tcfiator  in  his  life-time  ufed  td  give  to  Caius ; 
otherwife  it  fhall  be  determined  at  a  certain  funt 
yearly^  which  fhall  be  proportioned  to  the  teftator's 
fortunil,  and  to  the  legatary's  condition  -,  for  it  is  a 
kind  bf  legacy  of  alimony,  (^ecUs  alimi9»^rum  tegafo- 
rwtf.) 

5  8. 
"When  the  teftator  IhsQl  leave  in  legacy  a  ftock  or 

iubje&,  out  of  which  the  fum  or  quantity  of  the  an- 
nual legacy  may  be  taken,  a  diftin^ion  muft  be  made^ 
whetho*  the  ftcndc  or  iubj^ft  were  added  by  the  tefta- 
tor, 
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tor,  to  (how  that  he  bequeaths  only  what  that  fub- 
je£t  fhali  produce,  {tsxaiwiis  gratia)^  or  if  it  were 
only  added  to  fliow  to  the  heir,  whence  he  might 
take  the  fum  or  quantity  left  in  legacy,  {demci^aticms 
graiia.)  In  the  firft  cafe,  the  heir  is  not  bound  to 
furnifh  all  the  fum  or  quantity  of  the  annual  legacy, 
if  the  fubjeft  do  not  produce  it,  but  he  is  bound  to 
do  (o  in  the  fecond  cafe.  See  above,  part  IL 
book  VIII.  tit- n.  §19. 

S  9- 
The  tScA  of  an  annual  legacy  is,  that  it  cannot  be 

reckoned  as  a  fmgle  legacy,  {unum)y  but  that  it  in- 
cludes feveral  legacies,  which  arc  renewed  eveiy  year  ^ 
fo  that  it  is  the  nrlt  fpecies  of  legacies  only  that  ^  is  i 
pure  and  fimple  legacy,  (punm\  on  which  the  lega* 
tary  has  an  acquired  right,  (jus  ftuefifum)^  and  which 
he  tranfmits  to  his  heirs,  if  he  happen  to  die  in  this 
firft  year  •,  whence  it  follows,  that  the  heirs  acquire 
all  the  fruits  of  the  fubjcft,  even  thofc  which  are  yet 
on  the  ground,  or  hanging  on  the  trees. 

It  is  in  this  alfo,  that  an  annual  legacy  differs  from 
a  legacy  of  an  ufufrudl.  For  the  heirs  oE  the  lega* 
tary,  to  whom  a  legacy  of  an  ufufruft  is  left,  do  not 
acquire  fuch  fruits,  even  though  they  were  already 
ripc«  The  reafon  of  which  is,  that  an  ufufruAuary 
acquires  a  right  only  by  the  effeAual  receiving  of  the 
fruits.     See  part  II,  book  IV,  title  III,  §  i/^. 

As  to  the  legacies  of  the  following  years,  they  in*, 
elude  all  the  tacit  condition,  that  the  legatary  ihall  be 
in  life,  in  order  to  be  entitled  to  demand  the  legacy 
of  every  year  which  fhall  follow.  Thus,  when  the 
legatary  fhall  happen  to  die  before  be^nning  the 
fecond  year^  the  legaoF  of  that  fecond  year  fhall 
be  void  and  of  no  effecl;,  and  the  legatary  fhall  not 
tranfmit  it  to  his  heirs. 

It  follows  from  the  principles  juft  eftablifhed,  that, 

if 
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if  tbe  legatary  do  not  demand  the  annual  legacy  with-^ 
in  the  fpace  of  tlurty  years,  the  whole  annual  legaqr 
is  not  thereby  prefcribled,  but  only  the  legacy  of  the 
firft  year,  and  that  for  prefcription  of  the  legacy 
of  the  fecond  year,  there  muft  be  chiny-^ne  years« 
and  fo  on. 

i  10.  , 

It  follows  from  what  has  been  laid,  that  it  is  not 
an  annual  legacy,  i.)  When  fuch  a  legacy  is  left  to 
1  body  corporate,  or  to  a  community  ^  for  example, 
for  the  maintenance  of  a  paftor,  or  to  a  fchool,  &c. 
or  to  a  fociecy,  on  condition  of  making  every  year  an 
oration  in  praife  of  the  teftator.     See  abore,  §  6. 

But,  2.)  When  the  tcftator  leaves  in  legacy  to  any 
one  a  thoufand  rix-doUars,  and  when,  without  defign^. 
ing  to  favour  the  heir,  he  orders  him  to  niake  pay- 
ment of  it  yearly,  at  the  rate  of  one  hundred  rix- 
dollars  a-year,  it  is  an  annual  legacy,  and  there  are, 
confequently,  in  fuCh  a  cale,  as  many  legacies  as  there 
are  years.  Whence  it  follows,  that  the  legatary  has 
a  right  only  in  the  legacy  of  the  years  into  which  he 
has  entered,  and  that  he  does  not  tr^nfmit  to  his  heirs 
the  legacy  of  the  years  which  he  has  not  begun. 

$11. 

Annual  leMcies  ceafe  to  have  any  eflfed,  !«)  When 
the  legatary  happens  to  die  before  having  commenced 
the  year ;  that  is  to  fay,  that  his  right  which  he  would 
have  had  on  all  the  following  years,  if  he  had  lived, 
bextingttifhed  for  all  thofe  years  which  he  has  not  be* 
gun.     See  §  9, 

The  cafe  is  diflFerent  when  the  annual  lency  is  left 
either  to  a  fociety  or  to  a  community ;  lor,  in  this 
cafe,  the  legacy  is  pure,  fimple,  and  perpetual,  (unfitn 
it  ferpetimm\  and  does  not  come  to  an  end  till  the  ex- 
tindion  of  the  fociety.  It  is  likewife  in  that  particu- 
lar chat  it  differs  from  a  legacy  of  an  ufufirud,  which 

comes 
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comes  to  an  eod  afbr  the  eipiimtioti  of  an  himdrect 
yctrs^  as  k  has  bcon  found  cqaitabley  that  property 
fhould  not  be  withc^uc  ctEt&y  and  that  the  propcieior 
ihaukl  not  be  etcrnaUy  excluded  fbom  the  advantages 
of  his  eight  of  property. 

2.)  Annual  legacies  prelcribe  alio  by  the  thirty 
years  prefcription,  which  however  is  to  be  underilood 
Qn|y  of  ev^ry  year's  leg9cy.    See  $  9.  at  the  ^nd,  and 

'  Likcwifc,  3.)  When  the  legatary  happens  19  he  pro- 
{bribed^  or  v^hen  his  efiefts  are  confifcated,  in  whkh 
cafes  the  legacy  r^yrns  tQ  the  heir  appoijQte4» 

Annual  legacies  difFer  from  a  promife  which  is  to 
be  paid  every  year,  {annua  promiffione)^  in  this,  thajc  4 
proniife  which  is  made  by  a  deed  among  the  living  i^ 
fmgle,  pure,  and  limple ;  fo  that  the  perfon  to  whoa 
it  is  made  acquires  immediately  a  rigJit  over  all  tb^ 
quantity  proniifed,  which  confequendy  he  traniiiuts 
to  his  heirs  when  he  happens  to  die. 

The  reafon  of  the  difference  confifts  in  the  prcfutDp- 
tion,  that  the  perfon  who  gets  fuch  a  promife  ftipu^ 
lated  in  his  favour,  had  alfo  his  heirs  in  view;  where- 
as a  teftator,  in  leaving  a  legacy,  confulted  only  his 
own  inQlinadod  for  the  l^^tary^s  perfon.  Moreaver, 
the  rule  cojicerning  the  aonuai  pronjife,  (nm^  fr^* 
mffims\  admits  exceptions,  when  the  contrafiing  par- 
ties agree,  upon  it  otherwi&,  and  fix  a  certain  term  la 
their  agceemefit;  for  example,  that  the  psiiba  so 
whom  the  promife  is  made  ihall  enjoy  that  benefit 
dther  for  ten  years  or  during  Ufe. 


TITLE 
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T     I    T     L     E      IV. 

•  * 

0/  the  legacy  of  a  ferfondl  fertAtnde. 
^Tie  ujiij   ufufruSlUy  et  habit atitme  legata.) 

WE  have  already  obferved  in  feveral  places,  that 
the  perfonal  fervitudes,  namely,  ufufruft,  ufe, 
ajid  inhabitation,  may  be  left  in  legacy,  and  we  have 
alfo  fhown  in  its  place,*  in  what  the  nature  of  thofe 
fervitudes  confifts. 

It  is  fometimes  dubious  whether  a  teftator  defign* 
cd  to  leave  a  legacy  of  a  perfonal  fervitude,  and  what 
he  intended  to  include  in  fuch  a  legacy. 

Our  will  is  firft,  with  refpecl  to  an  ufufruft,  that 
what  follows  be  obferved/ 

§  2. 
When  the  teftator  has   left  in  legacy  limply  the 
.  fruits.  Of  the  annual  fruits  of  his  fubjeiJt  or  eftate,  it 
is  a  real  ufufruA. 

S3. 

When  he  has  bequeathed  to  any  one  an  eftate  or 
fubjeft  to  enjoy  it,  he  is  reckoned  to  have  given  to 
the  legatary  only  the  ufufrud,  and  not  the  property 
of  the  fubjeft. 

When  the  ufufruft  is  left  in  legacy  with  the  power 
of  alienating,  {cum  facultate  alienandi)^  the  legatary 
acquires  only  the  ufufruft,  neverthelcfs  with  the 
powcr.of  transferring  it  to  others,  or  of  tranfmitting 
it  to  his  heirs  5  in  which  cafe  both  poflcfs  the  fubjcft 
left  in  legacy  only  by  right  of  ufufriiA,  (jnre  ufus^ 
fruiius.)  .See  above,  part  IL    book  IV.   title  III. 

VoL.II.  3  I  §5- 
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5  5- 
It  is  not  a  lervitudc  of  an  ufufruft  when  the  tcfta- 

tor  leaves  in  legacy  to  any  one  the  incomes  of  his  e- 

itate  or  fubjeA  -,  for  he  does  not  thereby  conltitute  a 

right  of  fcrvitude,  and  the  fubje6l  is  not  delivered  to 

the  legatary's  management,  but  it  is  the  heifs  bu(i- 

nefs  to  pay  him  his  annual  incomes. 

N.  I.  Moreover,  the  heir  is  obliged  to  be  account- 
able to  him  only  for  the  incomes  which  the  eftatc  or 
fubjeft  produced  in  the  teftator*s  lifetime  -,  wherefore 
alfo  the  heir  cannot  be  hindered  from  felling  the  lub- 
jcft,  provided  he  give  to  the  legatary  fufficiefit  fecurity 
for  the  yearly  incortie  bequeathed  to  him. 

N,  2.  Neither  has  the  legatary  a  right  to  Claim 
lodging  by  virtue  of  this  legacy,  if  the  lodging  itfelf 
produced  before  no  income^ 

N.  3.  Neither  is  the  heir  obliged  to  take  upon  himf- 
fclf  unneceflstry  reparations^,  which  ought  to  be  de- 
ducted from  the  incomes.  The  cafe  would  be  diffe- 
rent if  the  reparations  had  been  Gk:cafioned  by  the' 
fault  of  the  heirs* 

JVl  4r  We  have  already  treated  above,  title  III.  of 
what  is  to  be  obierved  with  regard  to  the  legacies  of 
annual  incomes,  {anwwvm  redituum.) 

When  a  teftator  6ot^  not  conftitute  a  new  fcrvi- 
tude  upon  his  eilate  in  favour  of  the  legatary,  but 
bequeaths  to  him  the  fcrvitude  belonging  to  himfelf 
on  the  eftate  of  a  third  party,  for  example,  the  fervi- 
tude  itfelf^  for  the  laws  do  not  know  a  ^rvitude  of  a 
fcrvitude,  (Jirvituiem  fervitutis)^  but  he  acquires  fim- 
ply  a  perfoiial  adlion,  ex  tejlainento^  againfi:  the  heir,  to 
oblige  him  to  allow  him  the  enjoyment  which  the  tc> 
Jtator  might  have  had^  in  virtue  of  th«  fcrvitude  of 

ufuffudt  due  to  him. 

• 
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When  the  teftator  bequeaths  to  one  the  fubjeft,  and 
CQ  another  the  ufufruft  of  the  lame  fubjed,  they  are 
albwed  i)oth  to  receive  the  fruits  of  that  fubjcft  :  tlie 
ceafon  of  which  is,  that  the  fruits  are  alfo  mciuded  in 
the  legacy  of  the  fubje^t. 

The  cafe  is  different  when  the  teftator  leaves  to  the 
one  the  property,  and  to  the  other  the  ufufruft  of  the 
lubje6t  (  for  in  this  cafe  this  laft  enjoys  alone  all  the 
fruits. 

§8. 
When  the  teftator  fliall  bequeath  the  ufufruft  o£ 

his  houfe,  and  of  all  contained  it,  this  lesacy  does 

not  include  the  enjoyment  of  the  things  which  he  had 

in  the  houfe  for  fale,  even  though  the  legatary  were 

the  teftator's  own  child,   or  fuppofing   there   were 

nothing;  clfe  in  the  houfe  which  might  be  the  ob- 

jc6t  of  an  ul'ufruft.      Thus  when  the  teftator  haj^ 

put  grain  in  it  for  fale,  (and  not  for  the  ufe  of  his  fa^ 

mily),  cr  when  there  are  fome  ftein  or  packs  of  wool 

in  it,  the  heir  is  not  obliged  to  leave  the  enjoyment 

of  them  to  the  legatary. 

When  the  houle  happens  to  perifh  by  fire,  or  by 

fome  other  accident,  the  ufufruft  ccafes  to  take  place 

even  with  refpedt  to  the  area  on  which  the  houfe  was 

built. 

S  9- 
When  the  teftator  has  left  in  legacy  to  any  perfon, 

for  example,  the  ufufrudb  for  fix  years,  and  has  ordered 

at  the  fame  time  ,the  legatary  to  rcftove  it  tp  Caius 

after  the  fix  years  ;  if  it  happen  that  the  legatary  die 

before  they  are  elapfed,  the  ufufruft  of  the  years 

which  the  legatary  has  not  enjoyed  does  not  belong 

to  the  perfon  to  whom  he  is  charged  to  reftorc  the 

legacy,  but  to  the  heir,  who  is  not  bound  to  deliver 

it  to  the  feoffee  in  truft  till  after  the  fix  years  arc 

dapfed. 

3  I  2  §  lO^ 


I 


436      Part  II.    Book  VIH,    Titl?  IV. 

S  jo- 
in the  legacy  of  the  ufufrufk  of  the  whole  cfFe^Tis 

(in  legato  ufurfru3us  omnium  benorum)  is  included  all  the 

fubjetts,  moveable  and  immoveable,  coq)oreal  and  in- 

corporeal,  from  which  any  advantage  can  be  reaped^ 

likewife  the  ufe  of  the  fubjeflis  which  the  teftator  has 

acquired  after  he  made  his  will^  and  which  made  a 

part  of  his  efFedls  at  the  time  of  his  deceafe. 

JV.i.  Thence  it  follows,  that  when  there  is  a 
houfe  included  in  the  legacy  of  all  the  effefts,  {in  Zf- 
gato  omnium  bonorum)y  and  it  happens  to  be  deftroyed, 
the  legatary  preferves  the  ufufruft  of  the  area,  becaufe 
it  makes  part  of  the  efrcifls  of  which  the  ufufru6t  was 
left  to  him  in  legacy.  We  have  feen  tiiat  the  cafe  is 
different,  when  one  has  left  in  legacy  only  the  ufu- 
fruA  of  a  houfe.     See  above,  §  8. 

N.-2.  When  the  teftator  has  bequeathed  to  one  all 
his  effeifts,  {omnia  fua^  bo}ui\  and  has  left  in  legacy  the 
ufofruA  of  them  to  another,  the  two  legataries  come 
in  competition,  and  Ihare  the  ufufrud  between  them. 

But  if  the  teftator  have  bequeathed  to  the  one  only 
the  ufufrufk  of  a  certain  things  he  alone  receives  the 
fruits  of  ir,  and  the  other  to  whom  ali  the  effe<5ls 
have  been  left  in  legacy  enjoys  all  the  other  fruits. 

N.  3.  When  a  teftator  intruftcd  wuh  a  feoffment  or 
truft-right  in  favour  of  the  perfon  whom  he  appoints 
his  heir,  leaves  in  legacy  to  a  perfon  the  ufufrudof  all 
his  effefts,  it  is  a  qucftion  whether  the  ufufnidtuary 
acquires  alfo  the  enjoyment  of  the  feoffment  or  truft- 
right,  and  w  nether  confequently  the  advantages  of 
the  feoffment  or  truft-right  which  the  teftator  is  to 
reftore  to  the  heir  be  included  in  the  legacy  of  all  the 
effefts,  {in  legato  ommunp  bonorum)  ?  We  fay  that  they 
are  not  included  in  it :  the  reafon  of  which  is,  that  the 
truft-right  or  feoffment  in  truft  after  the  teftator's  de- 
ceafe is  no  longer  among  his  effedls,  and  that  it  falls 
by   right   at  the  inftant  of  his  death  to  the  heir; 

whence 
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whence  it  follows  that  it  is  not  included  in  the  legacy 
of  all  his  effecfh. 

The  cafe  woi^ld  be  different,  if  the  teftator  had  ex^ 
prefsly  mentioned  the  feoffment  in  truft,  by:  reaibn 
that  the  teftator  has  a  right  to  leave  in  legacy  a  fab*' 
)c£t  belonging  to  his  heir,  and  that  the  latter  is  bound 
to  be  anfwerable  for  the  teftator's  deeds* 

N.  4.  In  the  legacy  of  the  ufufrud  of  all  the  ef- 
fe£ts  are  likewife  included  all  the  advantages  chat  can 
be  got  by  ready  money,  as  the  interefts  of  principal 
fums ;  likewife  the  ufe  that  can  be  made  of  gold,  of 
filver,  of  jewels,  fo  far  as  they  are  ferviceable  for  or-» 
nament. 

N.  5,  We  have  already  fhown  in  title  III.  §  13.  that 
the  ufufrudhiary  of  all  the  cffeAs  isl^ound  to  pay  all 
the  debts  fecured  on  thofe  effcfts,  becaufe  there  arc 
no  efiedts,  and  confequei^tly  no  ufufrud  of  efieds  till 
after  the  debts  are  paid  ^  it  would .  alfo  be  highly  un- 
juft,  if  the  ufufrudluary  had  the  enjoyment  of  the  ef- 
feds,  while  the  heir  were  burdened  with  the  debts, 
^d  bound  fo  pay  the  interefts  of  them. 

When  the  ufufruftuary  is  af rdd  to  accept  the  ufu- 
fruft  on  account  of  the  confiderablc  debts  with  which 
it  is  burdened,  he  muft  irefufe  the  legacy,  and  aban- 
don it  to  the  heir.  See  above,  part  II.  book  VIIL 
tit.  II.  §  62. 

§  II. 
.    We  have  Ihown  above,  part  II.  book  IV.  tit.  IX. 
what  inhabitation  is,  and  in  what  it  differs  from  the 
ufufruft.  and  ufe  of  a  houfe. 

N.  I.  Inhabitation  may  alfo  be  Itft  in  legacy  to  a 
body  corporate,  and  to  a  republic  or  fociety. 

N.  2.  In  the  legacy  of  inhabitation  are  compre- 
hended the  fhops  belonging  to  the  houfe,  but  only  to 
lodge  in  them  •,  likewiie  the  houfes  contiguous  and 
depending  on  it,  when  they  have  no  fcparate  entry ; 
likewife  the  barns,  the  ftables,  but  by  no  means  the 

furniture. 
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furniture,  even  though  it  were  only  of  wood,  for  ex- 
ample, tables,  benches  or  forms^  (^c.  far  Icfs  are  the 
gardens  of  the  houfe  included. 

iV.  3.  When  a  teftator  who  has  ieveral  houfes  be- 
queaths the  inhabitation,  he  is  reckoned  to  have  given 
the  inhabitation  of  the  houfe  in  which  he  ufually  and 
conftantly  refided  at  the  time  of  his  dece^e. 

Whence  it  follows  that  he  would  not  be  reckoned 
to  have  had  another  houfe  in  Jiriew,  even  though  for 
change  of  air  he  may  have  occupied  another  houfe 
where  there  is  a  garden,  or  though,  on  account  of  the 
peftilence,  he  may  have  removed  elfewhere»  as  thefe 
iteps  cannot  infer  a  prefumption  that  he  defigned  to 
change  for  perpetuity  his  ufual  refidence. 

When  the  teftator,  in  leaving  a  legacy  to  any  one 
of  inhabitation,  has  left  him  the  choice  of  the  houfes 
which  he  has  in  town,  among  thefe  houfes  are  alfo  in- 
cluded-thofe  which  are  lituated  in  the  fuburbs. 

N.  4.  A  man  may  leave  a  legacy  of  inhabitation  to 
/c^eral  perfons,  either  joindy  or  feparately ;  and  if  one 
of  the  legataries  happen  to  fail,  his  right  does  not 
iccruc  to  the  other  legataries,  but  returns  to  the  heir^ 
who  may  difpofe  of  it. 

N.  5.  When  a  teftator  leaves  to  any  one  a  legacy  of 
inhabitation,  on  condition  that  hejhall  take  care  of  the 
education  of  bis  relation^  it  is  a  qucftion  whether  the  le4 
gacy  ceafcs  to  have  its  effeft  when  that  relation  hap- 
pens to  die.  A  diftinftion  muft  be  made  here,  whe- 
ther his  education  were  intrufted  to  a  relation  or  ally^ 
even  in  the  third  degree,  or  if  it  were  intrufted  to  a 
ftranger.  In  the  firft  cafe  the  legacy  is  not  annulled 
by  the  death  of  the  perfon  with  the  care  of  whofe 
education  he  was  intrufted,  bccaufe  it  is  prefumed 
that  the  teftator,  in  leaving  this  legacy  to  a  relation 
Qr  ally,  had  a  regard  not  only  to  the  burden  and  trou- 
ble of  his  education,  but  alfo  to  the  relation  of  thofo 

tQ 
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to  whom  it  was  intruded.  In  the  fecond  cafe  the  le- 
gacy ceafes  to  have  its  effect;  » 

N.  6.  When  the  teftator  bequeaths  the  inhabitation 
of  a  houfe^  with  what  is  contained  in  it,  the  furniture 
is  alfo  included  which  was  there  when  the  teftator 
made  his  wilU  but  not  what  the  teftator  put  there  af- 
terward, and  it  lies  upon  the  heir  to  prove  that  it  wa» 
put  there  after  the  will  was  made. 

JV.  7.  The  legacy  of  inhabitation  includes  feveral 
legacies,  for  it  is  renewed  every  year.  See  the  pre- 
ceding title^  %  4* 

N.  Si  The  legacy  of  inhabitation  ceafes  to.  take 
place  when  the  legatary  comes  to  die,  and  his  right 
confequently  is  not  tranfhiitted  to  his  heirs. 

The  legacy  of  the  fcrvices  of  a  flave,  {opera  fervU 
lis\  which  was  much  ufed,  and  of  great  advantage  a- 
mong  the  Romans,  does  not  take  place  in  the  coun- 
tries under  our  government,  where  flavery  is  abolifti- 
cd,  as  has  already  been  laid  above^  psrt  II.  book  lY^ 
tit.  II.  §  4< 


TITLE        V, 

Of  the  legacy  cf  a  red  fervitude^ 
(De  fervitute  pradiali  kgata.) 

Si. 

NO  body  can  bequeath  or  conftitute  a  fervitude 
upon  a  fubjedl  or  eftate  unlcfs  he  be  proprietor 
of  it,  and  it  cannot  be  conilitutcd  bur  in  fr.vour  o\' 
the  owner  of  a  neighbouring  eftate  or  fubjtcl  ibr  lu 
aulvantage.     See  above,  book  IV.  tic.  X. 

.V.  1.' 
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JV.  I.  A  perfon  may  tacitly  bequeath  fuch  a  fcrvi- 
tude,  for  example,  by  leaving  in  legacy  to  one  the 
inhabitAtion  of  a  hotife,  and  to  another  the  garden 
contiguous  to  the  houfe :  for  in  this  cafe  the  laft  le- 
gatary acquired  the  right  of  paflage  (fervitutem  via) 
through  the  houfe,  if  there  be  not  a  (eparate  entry  for 
the  garden. 

N.  2.  When  the  r^al  fcrvimide  is  acquired  by  the . 
kgacy,  the  delivery  of  it  is  not  heccflary,  but  the  le- 
gatary acquires  by  right  {if  jo  jure)  the  fervitude,  and 
if  he  be  interrupted  in  ufmg  it,  he  has  a  right  to 
raife  the  confefTory  adtion,  {aSiomm  ccnfefforiam.) 

« 

When  feveral  heirs  are  burdened  with  paying  the 
legacy  of  fuch  a  fervitude,  the  legatary  has  a  right  to 
require  it  wholly  from  each  heir,  if  the  fervitude  be 
of  a  nature  indivifible,  as  are  the  fervitudes  iHneris^ 
via  J  &?r.  but  when  one  of  the  heirs  has  allowed  it  to 
him,  all  the  others  are  thereby  freed  from  it.  In  this 
cafe  however  tlie  latter  cannot  be  exempted  from 
being  accountable  for  it  to  their  coheir,  proportion- 
ably  to  what  it  coft  him,  and  the  charges  which  he 
has  Idd  out. 

§3..     - 

The  legacy  of  a  real  fervitude  does  not  ceafc  to 
have  its  efFeft  by  the  death  of  the  legatary ;  tlie  rea- 
fon  of  which  is,  that  real  fervitudes  are  perpetual^ 
(perpefiue)y  and  have  a  perpetual  caufe,  (caufam  per- 
petuafn)y  wherefore  the  legatary  tranfinits  the  legacy 
to  his  heirs. 

.  §4- 
A  perfon  may  likewife  bequeath  other  real  rights^ 

for  example,  a  hunting,  tithes,  a  jurifdiftion,  a  right 

of  patronage,  &c.  in  which  cafes  legataries  have  the 

a&ion  called  confefforiam  utilem* 

That 
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« 

That  piie  may  kave  in  legacy  the  right  of  patron- 
iigc,  that  muft  be  done  with  the  iconfcnt  and  know-, 
ledge  of  the  confiftory. 

S-5- 
When  a  teftator  bequeaths  to  one  iiyho  has  no 

neighboiiriiig  eftate  or  fubjed,  a  paffage,  a  road,  fcfr. 
(i/^,  viam)y  it  is  not  a  right  of  fervitude,  nor  a  legacy 
of  affervitude ;  Iconfequently  th?  legatary  does  not  ac- 
quire i,  re^  aAjon.,  but  only  a  perfonal  right  agaiitH: 
the  heir,  to  oblige  him  to  procure  for  the  legatary' 
the  enjoyment  of  thofe  advantiages. 

§6. 
When  a  teftatbr  has  bequeathed  to  any  one  the 
iright  of  fervitude  upon  a  neighbour's  eftate  or*fub- 
jeA,  neither  is  it  d  legacy  of  a  fervitude  ;  for  there  i^ 
ho  fervitude  of  a  fervitude,  (fervitus  fervitutis)  \  but 
if  the  teftator  reaped  in  fad  any  advantages  from  this 
fervitude,  the  legatary  has  a  right  to  demand  them 
(^  the  heir,  and  to  raife  againft.him  for  that  purpofe 
a  peribnal  adion. 


T    1    T    L    E       VI. 

Of  the  legaqf  of  the  portion  which  a  bujband  f  refer  ably 

kaves  to  bis  wife. 

{De  dote  pr^elegata.) 

AHufbind  has  a  right  to  leave  in  preferable  legacy 
to  his  wife  the  portion  which  ought  to  fall  to 
the  wife  after  the  diffolution  of  the  marriage. 

This  preferable  legacy  of  the  portion  appears  to  be 

fleftitutc  of  all  efFeft,  the  wife  receiving  by  means  of 

Vol.  II.  3  K  this 
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this  legacy  only  what  belongs  to  her,  and  ought!  td 
fall  to  her  otherwifc  after  her  hufband*s  death  -,  ne- 
verthclefs,  as  there  is  fomething  mor€  in  the  pre- 
ferable legacy  than  in  the  portion,  the  legacy  fubfifts 
and  is  valid. 

In  faft,  \.)  The  preferable  legacy  may  be  de-^ 
manded  immediately  after  the  hufband's  deteafc-, 
whereas,  by  the  adiort  for  the  portioA,  {dotis  a£ti(me\ 
the  wife  cannot  demand  the  portiofi  when  it  confifty 
in  moveable  fubjefts  till  after  a  year  is  dapfed. 

2.)  The  claufes  added  in  contracts  of  marriage 
burdening  the  portion,  are:  annulled  by  the  preferable 
legacy.  Tlrus  when  in  a  contrad  of  marriage  there 
was  a  claufe,  declaring,  that  the  portion  fhall  return 
to  the  Imfband's  heirs,  that  fettlement  is  void  and 
without  effcft,  when  the  hufband  leaves  the  portion 
in  legacy  to  his  wife. 

J,)  The  preferable  legacy  of  the  portion  has  alfo 
this  advantage,  that  it  is  net  necefiary  to  prove  that 
it  was  really  brought  to  the  hufband,  for  he  acknow-i 
ledges  iff  the  will  that  he  has  received  it. 

4.)  The  ufeful  expenfes  (impenfie  utiles)  which  a' 
hufband  has.  land  out  for  the  porfiion  cannot  be  de-' 
manded  by  the  hufband's  heirs,  when  the  portion  is 
^  left  in  a  preferable  legacy ;  neither  can  owe  trt  thii 
cafe,  on  pretext  of  thefe  reparations  or  expenfes,  re- 
tard or  delay  the  reftitution  of  the  dowery  or  por- 
tion. 

5.)  When  a  wife  redemands  her  portion  after 
her  hufband*s  death  in  ah  ^  ordinary  adion,  the  huf- 
bi'nd's  heirs  have  a  right  to  ofcgeft  to  her  the'  exc6p- 
tion  of  cottlpetency,  {ei^ceptidnem  competettti^)^  and  to 
maintain  that  they  cannot  be  obliged  to  reftore  it  but 
in  fo  far  as  their  fortune  can  afford  it,  and  that  they 
are  in  a  condition  to  do  fo :  but  this  benefit  does  not 
take  place  when  the  hufband  has  left  in  preferable 
JcgAcy  the*  portion  to  his-  wife^    ' 


Part  11.    BookVIIL    TitleVI.    445 

When  the  wife  has  brought  no  portion  to  the  hus- 
band, it  is  evident  that  the  preferable  legacy  of  the 
portion  is  ^s  invalid  as  if  the  teftator  bad  left  in  kr- 
gacy  a  thing  which  does  not  exift. 

It  would  however  be  otherwife,  if  the  teftator,  in 
leaving  the  portion  in  legacy,  had,  at  the  fame  time, 
defcribed  a  certain  thing  or  fubjeft,  or  fjiecified  any 
fum  or  quantity  j  for  example,  if  he  had  faid,  I  leave 
in  legacy  and  rejtore  to  my  wife  the  garden^  or  the  tboufand 
riX'dollars  which  jhe  brought  me  in  'portion  -,  in  which 
cafe  the  legacy  would  be  valid. 

When  ^  hufband  bequeaths  in  preferable  legacy  to 
his  wife  the  portion,  which,  by  virtue  of  the  agree- 
ment by  which  it  was  conftitutcd,  ought  to  be  refto- 
red  to  a  third  party  after  the  hufcand's  death,  the 
heirs  will  be  freed  from  it,  when  they  Ihall  deliver  it 
to  that  third  party  to  whom  it  ought  to  be  reftored ; 
and  the  wife,  become  a  widow  by  her  huiband*s  death, 
Ihall  not  have  a  right  to  claim  that  the  hulband's 
heirs  (hould  alfo  be  accountable  to  her  for  the  por- 
tion, and  be  confequently  obliged  to  pay  it  twice. 

The  cafe  would  be  different  if  the  hulband  had  left 
in  preferable  legacy  to  his  wife  the  ufufruft  of  the 
portion  •,  for  in  that  cafe  the  hufband*s  heirs  fliall  de- 
liver the  portion  to  thofe  who  fettled  it,  but  they  (hall 
procure  for  the  wife  the  ufufru£t  of  the  portion,  or 
(hall  pay  hef  it;s  valuation, 

§4. 
When  a  hulband  has  in  his  lifrrime  really  reftored 
the  portion,  and  when  neverthelels  he  leaves  it  in  pre- 
ferable legacy  to  his  wife,  the  legacy  Ihall  he  void  and 
of  no  efFeft. 

On  the  contrary,  when  a  wife  (hall  not  have  deli  • 
vered  her  portion  to  her  hufband,  or  (hall  have  taker; 
it  back  againft  his  inclination,  if  (he  happen  to  bt- 

3  K  2  queath 
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queath  it  to  her  hulband,  he  njay  after  his  wifc^ 
death  demand  the  portion,  and  the  wife's  heirs  fhaU  | 

be  bound  4iot  only  to  reftore  it,  but  alfo  to  be  ac- 
countable for  all  the  fruits  which  the  wife  fliall  have 
received. 

§5- 

The  preferable  legacy  of  the  portion  ceafes  to  have 

its  efFe^ft,  when  it  Happens  to  perifh,  unlefs  it  were  con- 
ftituted  with  a  valuation,  which  comes  in  place  of  a, 
f^le,  or  unlefs  it  confift  in  a  thing  in  general,  or  in  a 

quantity. 

§6. 

The  preferable  legacy,  or  the  portion  which  a  huf- 
band  bequeaths  to  his  wife  differs  from  the  legacy  of 
the  portion  in  this,  that  this  laft  is  not  left  to  the  wife 
by  the  hufband,  but  by  a  ftranger.  We  have  treated 
of  it,  parti,  book  II.  tit.  IV.  art.  I.  §  38.  and  39. 

The  legacy  of  the  portion  includes  always  this  ta- 
cit condition,  namely,  if  the  marriage  be  completed ; 
for  if  it  be  not  completed,  the  bride  cannot  demaiic^ 
the  marriage  •:pDrtion  from  the  conftitutor's  heirs. 


TITLE       VII. 

« 

Of 'the  legacy  which  a  credit&r  leaves  to  his  debtor^  tafre^^ 

him  of  what  he  owes  him, 

(De  liberatione  legata.)  * 

§1. 

WHcn  a  teftator  bequeaths  to  his  debtor  what 
the  latter  owes  him,  and  confequently  dif- 
charges  him  the  debt,  that  legacy  is  called  a  kgacy 
of  libcra,tion  or  exemption,  {legatum  liberationis.) 

*  §  2. 
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This  legacy  frees  thp  debtor,  not  only  from  his 
pcrfonal  obligation,  but  alfo  from  the  real  obligations, 
in  virtue  of  i^hich  the  teftator  might  have  raifed  a 
claim  of  right,  or  an   aftion  hypothecary,  confef-  , 
ibry,  ^c. 

•  §3- 

The  releafe  of  a  debt  may  alfo  be  beqxieathcd  ta- 

f  itly ;  for  example,  when  the  teftator  leaves  in  legacy 
to  the  debtor  his  obligation  or  bond,  or  his  promiC- 
lory  note.  The  cafe  woqld  be  different  if  he  ha4 
pnly  bequeathe^  a  pledge ;  for  in  this  cafe  he  woul4 
only  have  reftored  the  fpcurky  which  he  had  re- 
ceived. 

A  releafe  is  alfo  tacitly  given,  when  the  teftator 
prohibits  his  hejr  to  exadt  the  debt  from  the  debtor^ 
<)r  to  profecute  for  it,  or  When  he  orders  his  heir  tp 
reckon  the  d^bt  as  paid. 

§4-  . 

A  teftator  may  likewife  excufe  his  debtor  who  ha^ 

^anaged  his  affairs,  or  who  has  been  his  guardian  or 
curator  from  clearing  his  accounts,  or  he  may  ordiaii\ 
his  heir  not  to  requeit  him  to  give  up  his  accounts. 
Neverthelefs  if  the  heir  pretend  to  prove  that  thd 
•  debtor  afted  fraudulently,  or  that  he  is  due  a  balance, 
the  releafe  of  the  fettlement  of  accounts  Ihall  not  be 
extended  fo  far, .  and  the  debtor  cannot  be  exempted, 
for  clearing  thefe  fafts,  from  communicating  his  ac- 
counts to  the  heir,  unlefs  the  teftator  had  alfo  ex- 
prefsly  prohibited  fuch  inquiry. 

*  5- 
A  teftator  may  free  in  whole  or  in  part  his  debtor 

of  what  he  owes  him,  and,  for  example,  ordain  his 

heir  to  exaft  but  fifty  rix-doUars  of  the  hundred 

ysrhich  he  owes. 

'  .  §6. 
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I       •  •  •  ■*  • 

This  legacy  of  relcafe  to  a  debtor  may  alfo  be  ex- 
tended only  to  a  certain  time ;  for  example,  when  the 
teftator  ordains  that  the  one  hundred  rix-dollars  which 
Caius  owes  cannot  be  demanded  tjll  two  years  after. 
The  eiFeft  of  this  legacy  is,  that  the  heir  cannot,  ti|l 
after  that  time,  demand  any  intereft,  the  legatary  not 
l^eing  backward  in  payment. 

A  pcrfbn  may  bequeath  only  a  freedom  from  the 
debt,  or  elfe  one  may  only  exempt  from  payment 
the  debtors  perfonally. 

Thus  when  the  ^ords  import  a  releafe  from  the 
debt  itfelf :  for  example,  when  the  teftator  fays.  The 
ikbt  vdncb  Caius  owes  me  is  n$t  io  be  exaSed^  all  the 
(debt  is  extinguifhed. 

But  when  jthe  teftator  has  exempted  from  payment 
only  the  debtor  perfonally,  for  example,  when  he  has 
faid.  My  heirjhall  not  demand  from  Caius  the  debt  which 
he  owes  me ;  in  this  cafe  the  heir  has  ftill  a  ri^l\t  to 
raife  an  aftion  a^ainft  Cfius's  heirs, 

S  8. 
When  the  teftator  has  difcharged  the  debt  to  on« 

of  the  co-oblipants,   or  joint  obligants,  the  teftator's 

heirs  have  ftill  a  right  to  require  it  from  the  other 

co-obligant :    the  cale  would  be  different,  if  the  co- 

obligants  were  partners  •,  for  the  legatary  would  not 

^njoy  the  advantage  which  the  teftator  meant  to  give 

him,  becaufe  the  other  co-obligant  would  have  his 

recourfe  againli  him,  by  virtue  of  the  partnerftiip  be^ 

tween  them. 

The  debtor  is  juftly  treed  by  fuch  a  legacy; 
wherefore  he  has  a  rigJit  to  raife  againft  the  heir  an 
^(flion  ex  teJlamentOy  to  oblige  him  to  give  him  an  ac- 
quittance :  he  may  alfo  fue  the  heir  in  aftions  ex  legM 

dfffamari^ 
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Hiffamariy  et  ex  lege  ft  contendat.  If  he  be  in  poffeffioii 
of  the  legacy,   he  may  get  the  heir  call,  who  profe- . 
cutes  the  payment  of  the  debt,  by  objedting  to  hini 
the  exception  of  friud, 

§  10. 

When  a  teftator  has  bequeathed  to  his  debtor  the 
pledge  whicK  he  had  ftonl  him^  thef  debtor  may  re-» 
demand  it  before  payment  of  the  debt  -,  if  the  heirs 
tefufe  to  reilore  it  to  him,  he  may  fue'them  in  a  claim 
of  right,  or  in  the  aftion  condiSiofine  caufin  ^  but  the 
debt  is  not  i-eleafed  by  the  legacy  of  tRc  pledge,  and 
may  be  exafted  by  the  heir,  when  the  time  of  pay-  • 
ment  comes.     See  above,   §  3. 

If  the  legatary  not  knowing  that  the  teftator  has 
released  him  of  what  he  owes^  pay  the  debt  to  the 
heir,  he  may  redemand  it  by  the  a^ion  conditlio  in^ 
delnti. 

•  ^  II. 

When  the  debt  has  been  remitted  to  the  debtor  by 
a  legacy  of  exemption,  his  fureties  or  cautioners  are 
alfo  thereby  liberated  from  their  engagement  \  ib  they 
have  a  right,  when  they  are  profecuted  by  the  heir,  to 
objcft  to  him  the  objcftion  of  fraud;  they  are  alfo  en- 
titled to  raife  the  aAion  ex  teftamento^  to  obtain  a  dif- 
charge^  of  to  fue  the  heirs  in  the  a(ftions  ex  lege  diffa-^ 
mari^  et  ex  lege  ft  contendai. 

When  the  teftator  has  freed  only  the  fureties  or 
cautioners,  by  prohibiting  his  heir  to  exad  the  debt 
from  them,  the  principal  obligation  fubfifts,  and  the 
heirs  may  exad  the  debt  from  the  principal  debtor. 

■ 

^  12. 
The  legacy  of  rfeleafe  foppofes  that  the  legatary 
6wes  fomething  to  the  teftator  -,  for  if  he  owes  hinl 
nothing,  the  legacy  is  null,  and  without  efFeftV 

§  '3- 


»  t 
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In  fine,  we  have  Ihown  above,  [  §  3-  and  4.  j 
in  what  manner  a  teftator  may  alfo  bequeath  tp  his 
creditor  what  he  owes  him  i  and  it  is  fufficient  to  re- 
fer thithen 


TITLE       VIII; 

Of  the  legacy  of  option. 
(De  optiofU  et  ekSione  legata.) 

A  Teftatof  may  leave  a  legacy  to  any  one,  by  al- 
jnL  lowing  him  the  choice  Or  option  among  feveral 
things ;  for  example,  he  may  fay.  Coins  may  cbt^e  that 
particular  horfe^  oxj  or  Jewel  of  mnej  or  any  piece  of 
tny  filver  plate^  that  he  pkafif. 

The  option  or  choice  is  iibmettriies'  tacitly  included 
in  the  legacy ;  for  example,  when  the  teftator  has  be- 
ci[ueathed  to  any  one  ai  thing  in  general,  (jgenus)  \  fed 
part  11.  book  VIII.  title  IL  §  18. 

The  diflfcrence  of  thefe  two  ways  of  bequeathing- 
the  choice  canfifts  in  this,'  that,^  when  the  choice  is 
exprefsly  bequeathed,  the  legatary  has  a  right  to 
chufe  what  is  beft ;  whereas,  when  the  choice  is  only 
given  tacitly,  he  can  require  among  feveral  things  of 
the  fame  fpecies  only  that  which  is  a  medium  between! 
the  beft  and  the  worft.    See  ihid.  §  18. 

§  2. 
When  a  perfon  fhall  bequeath  to  feveral  legataries 
things  of  the  fan)fe  fpecies,  with  the  right  of  chufing, 
and  they  cannot  agree  about  the  choice,  the  queftion 
ftiall  be  decided  by  plurality  of  voices :  if  the  voices 
be  equal  on  both  fides,  they  fhall  then  cail  lots  tb' 

know 
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know  which  of  the  legataries  is  to  keep  the  thing  in 
difpute,  with  the  burden  of  paying  to  the  reft  the 
Valuation  of  the  thing,  proportionally  to  what  pare 
of  it  ought  to  fall  to  them. 

The  legatary  is  to  make  the  choice  nimfelf,  and 
not  by  a  procurator :  he  cannot  however  be  hindered 
from  ufing  the  adWce  of  any  peribn  to  ailift  him. 

The  legacy  of  option  is  pure  and  fimple,  and  does 
hot  include  the  condition  -,  namely.  If  the  legatary 
make  n  choice ;  for  if  he  happen  to  die  before  the  choice 
be  made,  he  trartfmits  his  right  to  his  heirs,  and  con- 
fequently  the  legacy  is  valid  from  the  day  that  the  te- 
ftator  died. 

It  is  in  this  that  the  legacy  of  option  differs  from 
an  agreement  or  covenant  concerning  the  option, 
(pa£lo  optioms\  which  takes  place  when,  by  ^  promife 
X)r  by  a  covenant,  a  pcrfon  has  been  sdlowed  to  make 
the  choice  5  for  the  right  of  chufing  arifmg  from 
fuch  a  promife  or  covenant,  affefts  the  peribn  in 
whofe  favour  the  promife  was  made  i  and  confequent^ 
ly,  if  he  do  not  chufe,  he  does  not  tranfmit  the  op*^ 
lion  to  his  h^ir. 

The  legatary .  oUght^  inimediatcly  after  entering 
Upon  the  inheritance,  and  as  foon  as  he  is  acquainted 
with  the  legacy,  to  make  his  choice ;  if  he  do  not 
make  it,  the  heir  Ihall  petition  the  judge  to  fix  a  per- 
emptory day  for  that  purpofe.  If  the  legatary  do 
hot  ftill  make  his  choice  within  the  fpaCe  appointed 
by  the  judge,  the  heir  rnay  chufe,  and  give  the  lega- 
tary the  worft  of  the  things  which  the  teftator  has 
left  of  the  fame  fpecies. 

Vol.  II.  3  L  %6. 
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§6. 

The  legatary,  after  chufing,  (hall  not  be  allowed 
a  recond  choice,  unlefs  all  the  things  of  the  fame  fpc- 
cies  have  not  been  produced ;  even  thou^j;h  that  may 
have  happened  by  chance,  and  without  any  fraudu- 
lent defign  on  the  part  of  the  heir  5  in  that  cafe  the 
legatary  has  the  adion  of  exhibkion,  (ad  exhibendum^) 
The.kgatary  may  alfo  chufe  anew,  when  he  has  chcH 
fen  a  thing  which  he  cannot  keep,  becaufe  it  belongs 
to  a  ftranger,  £5?r. 

When  the  qu^ftion  is  concerning^  the  choice  of  an 
immoveable  fubjedl,  for  example,  of  an  acre  of  land, 
tlie  heir  is  bound  to  give  a  particular  account  of  all 
the  acres,  to.  dtfcribe  their  Situation  and  limits,  and 
to  Ihow  them  tQ  the  legatary. . 

§7.  ■      ^ 

It  the  tcftator  have  referred  to  a  third  party  the 

choice  of  the  thing  left  in  legacy,  and  if  the  third 
party  do  not  make  the  choice  within  the  fpace  aflign- 
cd  to  him  by  the  judge  for  that  purpofe,  the  lega^ 
tary  (hall  have  a  right  to  chufe^ 


TITLE       IX. 

Of  a  legacy  of  landj  cr  of  a  counlry-efiatc  in  generalj  cr 
of  a  flocked  farm  or  efiate^  that  is  to .  yiy,  provided 
andfurnifbed^  or  cf  the  ifrventory  of  an  eftate. 

{Defundo^  fundo  inflruBoj  et  inflrumento  legato.) 

WHcn  ^  teftator  bequeaths  a  land-eftate  or  he- 
ritage in  general,    in  that  legacy  is  not  in- 
cluded the  inventory  of  the  cattle^  nor  of  the  necef- 

fary 
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fary  utenfils  for  the  culture  of  the  grounds';  far  Icfs 
is  included  the  furniture  on  the  farm  oreftate  ;  there 
is  nothing  but  what  is  fixed  to  the  wall  with  nails 
and  pegs  included  in  it,  as  making  a  part  of  the  e- 
ftate  or  farm  bequeathed,  even  when  they  have  been 
taken  away  during  the  teftator's  life,  .with  an  inten- 
tion to  put  them  again  in  their  place. 

N.  I.  In  this  legacy  however  are  comprehended 
certain  things  deftined  for  the  perpetual  ufe  of  the 
cftate  ofr  farm  ;  for  example,  the  prefles  and  vats  in 
which  wine  is  kept ;  and,  if  it  be  a  garden,  the  boxes 
of  iron,  of  lead,  or  of  wood,  in  which  arc  kept  Or 
range-trees,  flowers,  fcff. 

§2. 

When  a  teftator  bequeaths  a  farm  or  country-eftate 
in  good  condition,  that  is  to  fay,  provided  or  fur- 
nilhed,  (fundum  inftru8Hm\  in  this  legacy  is  included, 
I.)  All  the  ftock  of  cattle  and  ncceflary  utenfils  for 
the  culture  of  the  grounds :  2.)  All  the  things  for 
the  ufcr  of  the  farm  ;  for  example,  the  carts  for  car- 
rying the  hay,  the  ploughs,  the  harrows,  the  fledges 
or  drays,  the  hories  coverings  or  furniture,  the  fer- 
vants  beds,  the  vafes  or  veflTels  for  the  provifions, 
&c. ;  even  though  thefe  things  were  tranfported  elfe- 
where  for  a  time:  3.)  All  the  furniture  which  the 
teftator  had  there  confl:antly  for  his  own  ufe  •,  for  ex- 
ample, the  tables,  though  they  were  of  marble,  the. 
beds  of  the  owner  and  his  family,  the  piftures,  the 
books  deftined  to  remain  in  the  country-eftate,  the 
wines  in  the  cellar,  the  drugs  and  ftrong  liquors  ufed 
fbt  remedies  for  the  fervants,  and  all  the  filver  plate 
which  the  teftator  had  there  for  his  daily  ufe  -,  like- 
wife  the  things  which  he  bad  there  for  pleafure ;  for 
example,  the  furniture  and  utenfils  of  hunting,  the 
fifliing-nets,  ^c, ;  likewife,  all  the  provifions  whicli 
he  had  laid  up  there  for  his  own  coni'umpt. 

3  L  2  i\r.  I  - 


452      Part  11.    Book  VIII.     TitlbIX. 

N.  I.  The  cafe  would  be  different^  if,  for  example^ 
the  tcftator  had  his  win^  there  for  fale ;  likcwife,  if 
he  had  laid  up  grain  there  to  vend  it,  or  if  he 
kept  his  provifions  there  to  ufe  them  in  his  family  ia 
town,  and  brought  them  thence  from  time  to  time 
for  that  purpofe. 

N.  2.  Neither:  is  the  ready  money,  nor  the  jewels 
found  in  the  country-houfe,  included  in  this  legacy. 

N.  3.  When  a  man  has  bequeathed  an  eftate  or  farm, 
with  all  that  is  found  in  it,  it  is  the  fame  thing  as  if 
he  had  left  in  legacy  the  eftate  or  farm,  furniftied  and 
provided,  (fufidam  tnjtru5lum.) 

§  3- 

When  the  farm  or  country-eftate  is  bequeathed 

with  the  inventory,  {cum  inventario)^  in  this  legacy  is 
included  only  the  inventory  of  the  cattle  and  things 
neccfiary  for  agriculture  ;  that  is  to  fay,  of  the  things 
which,  according  to  the  cuilom  of  the  place,  are  rec- 
koned to  belong  to  the  culture  of  lands  ^  but  in  it 
are  not  comprehended  the  things  which  the  teftator 
has  carried  there  for  his  own  proper  ufe,  in  which 
this  legacy  differs,  from  the  preceding* 

When  the  tcftator  bequeaths  the  inventary,  {infiru^ 
mentmri)^  in  this  legacy  is  comprehended  only  what  is, 
requifue  for  agriculture;  namely,  the  inventory  of 
the  cattle,  and  of  the  things  noceffarv  for  the  culture 
of  tlie  grounds ;  likewife,  what  is  called  deputaU  the 
barley  for  beer,  {^trinSi  pe7-fte\  harnefs,  hay,  ftraw^ 
dung ;  bedflcads,  fcrvants  beds,  &c.  \  but  in  it  is  not 
included  the  f:irm,  or  eftate  itfelf;# 

.   •  .         §5-. 

Thole  legacies  ccafe  to  have  their  eirciSt,  a)  When 
ihe  farm  or  eftate  happens  to  perifti  •,  or,  b)  When  the 
tcftatpr  alienates  it  in  his  lifetime  s  which  takes  place 

V.ithout 


,• 
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without  any  diftinftion,  whether  the  farm  or  eftatd 
was  bequeathed  ^  quite  fitted  up  and  furniflied,  (fun- 
dus injlru£lus\  or  whether  the.  inventory  only  was  be-' 
queathed  with  the  farm  or  eftate,  ^c ;  for  when  the 
farm  or  eftate,  which  is  the  principal  thing,  happens 
to  perifli,  the  legatary  has  not  a  righr  to  demand 
what  is  only  its  acceffdry,  namely,  the  inventbry. 


TITLE        X. 

Of  the  legacy  which  d  tefiator  leaves  of  bis  ^otd^  of  hii 
filver  plate^  of  his  ready  mmtey^  of  his  cloaths^  of  bis 
jewels^  and  of  the  other  things  which  he  has  for 
drefsy  &c, 

{De  auro^  argento^  pecuniae  mundo^   ornamentis^  vj/fe'-' 

mentis,  &c^  legatis.) 

§  I. 

WHen  a  teftator  has  bequeathed  all  his  gold,  and 
all  his  filver  plate,  in  this  legacy  is  comprje- 
hcnded  all  that  the  teftator  left,  at  his  death,  in  filver 
plate  and  in  gold,  whether  it  be  rough  bullion,  made 
into  work  or  broken  -,  neither  is  a  diftindion  made 
whether  it  was  lent,  or  if  it  be  in  the  goldfmith*s 
hand  to  be  made  into  work. 

JV.  I .  Herein  confequently  is  included  the  fervice 
of  filver  plate,  the  fide-board,  all  the  coffee  and  tea 
plate,  dreffing-plate,  branches,  crowns,  and  luftres  of 
filver,  tables,  frames,  and  andirons  ornamented  with 
filver,  .&c^ 

N.  2.  If,  for  the  ornament  of  any  piece  of  filver 
or  gold,  jewels  were  fet  in  it,  or  any  pieces  of  money 
added  to  it,  fcff .  they  would,  by  virtue  of  the  right  of 
^cceffipn,  be  a  part  of  the  legacy^   even  though  the 

things 
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things  added  might  be  feparated  from  the  things  ta 
whidi  they  are  joined,  without  dcftroying  their  fpc- 
cies,  (faha  fpecie.) 

iST.  3.  In  the  general  legacy  of  filvcr  plate  I3  alfo 
included  gilded  plate. 

N.  4.  But  in  it  is  not  comprehended  gold  nor  fiUrr 
Coined  nor  medals,  nor  pieces  done  over  with  filver, 
unlefs  all  thefc  things  have  been  cxprefsly  named  by 
the  teftator.  "^ 

When  the  teftator  has  bequc?Lthed  only  the  filver 
made  into  work,  and  which  can  ^e  ufed,  in  it  is  not; 
inclu^ied  rough  IjuUion,  nor  that  which  is  broken. 

If  he  have  bequeathed  only  the  pieces  which  he  had 
for"  his  daily  ufe,  therein  will  be  corqprehended  only 
thofe  which  he  ufed  daily,  with  refpeft  to  which  the 
(Icclaration  of  the  fervants  Ihall  be  taken, 

§3- 
When  a  teftator  has  left  in  legacy  the  filvcr  plate 

ufed  at  his  table^  in  it  (hall  be  comprehended  all  that 

is  required  for  furnilhing  or  cmbellifhing  a  table,  and 

confequently  the  fcrvice  of  filver,    if  he  have  left  one, 

the  fpoons,    knives,   forks,    chafing-difhes,   candle- 

fticks,  fnuffcrs,    great  diflies,    foup-dilhcs,   plates  or 

trenchers,  tea  arid  coffee  equipage,    and  other  like 

pieces  of  filver  plate,  but  not  the  cifterns,  cupboards,^ 

or  fideboards,  c!^^. 

§  4.  " 

When  the   teftator  ftiall  leave  in  legacy  a  certain 

quantity  of  filver,  for  example,  ten  marks  weight, 

the  heir  ftiall  pay  its  valuation  to  the  legatary  on  the 

footing  of  the  ftandard  of  the  place. 

§5- 
Whep  the  teftator  (hall  bequeath  all  his  ready  mor 

ney,. 


r 
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hey,   neither  the  medals  nor  the  debts  due  to  the  de- 
funft  (hall  be  included. 

§6. 

When  a  tcftator  fhall  bequeath  a  kind  of  money  or 
coin,  whofe  value  is  liable  to  rife  and  fall,  the  heir 
fliali  pay  the  fum  bequeathed,  on  the  footing  of  the 
value  of  that  fpecies,  at  the  time  of  making  the  wilL 

When  a  teflatrix  ihall  bequeath  her  jewels,  and  afi 
her  drefs,  in  that  legacy  fhall  be  compiiebended, 
I.)  All  the  jewels  and  all  the  precious  ftones  which 
Ihe  has  left^  whatever  name  they  may  have^  and  whe- 
ther they  be  fet  or  not,  even  thofe  which  arc  aftuaDy 
in  the  jeweller's  hand-,  2)  All  the  pieces  of  gold  or 
lilver,  &c.  which  the  defunft  ufed  in  her  drcis ;  ^for 
CJfample,  gold  necklaces,  bracelets  or  pearls,  girdles, 
buckles,  (fc. :'  3.)  Holy-day  cloaths,  with  the  laces 
ufed  along  with  them,  but  not  the  linen.  When-  the 
tcftatrix  has  left  only  her  jewels,  and  not  her  drefs, 
among  them  fhall  be  comprehended  only  the  precious 
ftones,  fuch  as  diamonds,  rubies,  fcfr.  whether  they 
be  fet  or  not  -,  but  ambn^  them  fhall  not  be  included 
the  other  pieces  which  we  have  reckoned  to  belong 
to  drefs,  nor  the  cafe  in  which  the  defundt  kept  her 
jewels.  ' 

§  8. 

When  a  teftator  has  bequeathed  his  cloaths,  amoilg 
them  ftiall  be  included  all  thofe  which  he  left  at  the 
time  of  his  deceafe,  and  in  particular  cloaks,  riding- 
coats,  furtouts,  night-gowns,  and  other  chamber-drefs, 
fhort  coats,  night-vefb,  i^c. 

JV".  I.  In  this  kind  of  legacy  is  even  included  cloaths 
not  yet  finiflied,  provided  the  cloth  of  them  were  al- 
ready cut ;  for  if  it  were  entire,  even  though  it  were 
elready  in  the  tailor's  hand^  it  would  not  belong  to 

the 
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xhe  legatary :  herein  are  alfo  included  hats,  (tocking^^ 
fhoe-buckles,  but  not  the  linen  nor  the  fword. 

JV.  2.  It  is  moreover  of  no  importance  whether 
thofe  cloaths  be  fewed,  woven,  or  knit. 

§9- 
When  a  teftator  IhaU  order  his  heir  to  clothe  the 

IfCgacary,  4ie  fhall  be  obliged  to  do  fo  but  once,  and 

the  cloathing  ftiall  be  proportioned  to  the  legatary's 

Aation  :  in  this  legacy  Ihtll  be  iiKluded  the  coat,  veft, 

breeches,  ihoes,  Dbckings,  and  hat,  but  not  the  linen 

/lor  the  fwoFd* 

When  a^tsilator  IhaU  .bequeath  to  any  one  a  yearly 
ckaUiing,  the  heir  fhall  be  bound  to  give  every  .year  to 
the  legatary  fuch  a  complete  fuit ;  if  the  teftator  had 
'left  .him  annually  two  fuits,  the  one  for  fummer  and 
,the  other  for  winter,  the  hqir  muft  deliver  to  the  lc-« 
^atary  annually  two  fuch  complete  fuits. of  cloathing4 

§  li. 

When  a  teftator  fhall  leave  his  library  in  legacy, 
in  it  fhall  alfo  be  included  the  manufcripts,  the  geogra-* 
phical  charts,  maps,  prints,  and  the  prefles  for  the 
t)odks. 

When  the  teft,ator  ftiall  bequeath  his  pidures,  in 
that  legacy  fhall  not  be  included  the  prints,  family* 
portraits,  nor  the  other  pieces  which  are  framed  on 
the  walls,  in  the  wainfcocting,  and  over  chimneys* 

§   12. 

When  a  teftator  fhall  bequeath  the  book^  of  hia 
.trade,  in  that  legacy  fhall  be  comprehended  all  the 
debts  due  to  the  teftator  which  arc  poftcd  in  them, 
.and  which  the.  teftator  has  a  right  to  require  -,  but  by 
no  means  the  money  aftually  in  ca(h  at  the  time  of 
'his  deceafe,  though  it  be  of  new  laid  out  to  intercft, 
or  employed  in  trade. 

T  I  T  L  E 
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TITLE       XI. 

Of  i  legarf  of  ioufebbld  furmtUrt. 
{Dt  fapeOelHU  legata.) 

\  T. 

Hen  a  teftator  (hall  bequelth  to  any  one  his 
moveables,  or  fiirtiicurej  thereby  Ihall  be  un- 
derfto6d  all  the  iDovtable  thiiigs  which  the  teftator 
had  acquired.  fi>r  his  own  ufe  and  that  of  his  family,* 
without  diftinguilhiiig  whether  he  acquired  tHem  for 
heccffary  ufe  or  for  his  own  pleafiire. 

N.i.  In  this  legacy  (hall  alfo  be  comprehended  the 

{^laJTes,  coronets^  ftatues^  canopies^  fophas^  piAures  i 
ikewife  cups,  ipoons,  forks,  add  knives  of  filv^r^ 
which  the  ted:ator  uled  daily  •,  but  not  the  full  fer- 
vices  of  filver  plate^  nor  the  cupboard^  ndf  the  flde- 
boards^  ufed  only  for  ornarpent. 

N.2.  in  it  (hall  alfo  be  included  carpets,  and  tape- 
ftry  or  hangings,  however  valuable  they  may  be. 

JV.  3;  Luccwife  all  the  utehfils  and  furhiture  of 
wood,  fuch  as  tables,  feats^  benches,  preiBeSj  and  all 
that  is  ufuaHjf  comprehended,  according  to  the  cuftom 
of  the  place,  under  the  nime  of  houfehold  utenfils 
lEuid  furniture*,  likewife  coaches,  chariots^  earthen- 
ware, copper,  tin,  &Ci  ^  but  not  th^  teftator^d  cloaths^ 
his  bodks^  his  arms^  itor  the  prefles  ufed  for  thefe 
things. 

N.^  In  this  legacy  fli^l  not  be  included  the  ready 
moneys  nor  the  jewels,  nor  the  animals  which  are  in 
the  houfe  -,  for  example,  the  horfes,  horned  cattle ^  i^c. 
iior  the  things  which  the  teftator  has  deftined  for  the 
conftant  ufe  of  the  houfb,  and  which  do  not  belong 
confequently  to  the  furniture,  but  to  the  houfe  itfelf  ^ 

VoL.lL  .         3  M  ibr 
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for  example^  watcr-cngincs,  leather  buckets,  tuns^ 
ladders^  with  which  houfes  are  provided,  to  be  em* 
ployed  in  the  houfe  in  "cafe  of  fire. 

$2. 

When  a  teftator  has  bequeathed  his  houfe  only,  or 
lodging  in  a  houfe,  in  that  legacy  (hall  not  be  inclu- 
ded the  furnitur<e  in  it,  unlefs  thstt  legacy  were  left 
by  a  hufband  to  his  wife :  on  the  other  fide,  lodging 
ihali  not  be  included  in  a  legacy  of  the  furniture. 

.       S3. 
When  a  teftator  has  bequeathed  a  houfe  with  what 

is  in  it,  in  that  legacy  fliall  bt  comprehended  the  fur- 
niture in  the  houfe. 

When  the  teftator  ha:s  left  iri  legacy  only  the  lifu- 
fru<ft  of  his  houfe,  the  legatary  (hall  not  have  a  right 
to  claim  the  enjoyment  of  the  furniture. 


r  1  r  L  t    XII. 

Of  the  legacy  of  the  Jiock  of  famly-prffvifions. 

{De  peHu  legaia.) 
\ 

WHen  a  teftator  has  bequeathed  his  family-pror- 
vil^on^,  that  legacy  (hall  comprehend  all  that 
he  had  laid  up  for  his  own  nece(fities,  and  that  of  his 
family^  anfd  confequetitly  all  the  thtiigs  ufed  for  eat- 
jng  and  drinking. 

§2. 

Herein  in  particular  (hall  be  comprehended  all  that 
he  had  laid  v^  in  the  buttery,  or  in  the  pantry  •,  fof 
^ '     ^  •  •  examplev 
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example,  flefhes  and  fiflies  finoked,  provifions  of  rye, 
peafe,  flour,  oat«mcal,  iSc.  the  plants  and  roots  which 
are  kept  during  the  winter  in  the  cellar;  likewife 
what  the  teilator  had  bought  for  his  own  uie,  of  wine, 
beer,  brandy ;  likewife  wo6d,  coals,  candle ;  likewife 
the  veflels  in  which  thofe  provifions  are  ufually  kept. 

§3- 
When  a  teftator  has  feveral  houfes  and  eftates,  and 

has  left  in  legacy  in  general  his  family-provilions,  in 

that  legacy  (hall  be  comprehended  the  provifions  for 

eating  and  drinking,  t^c,  which  (hall  be  found  in  each 

houfe,  or  in  each  eftate  or  heritage. 

S  4- 
But  therein  fhairnot  be  included  the  kitchcn-utcn- 

fils,  nor  thofe  ufed  for  brewing  and  for  baking,  nor 

the  things  which  the  teilator  laid  up  for  fale, 

§5. 
When  a  teftator  ftiall  bequeath  to  any  one  his  fa- 

mily-provifions,  and  (hall  allow  him  at  the  fame  time 

the  alternative,  either  of  taking  the  provifions  or  a 

certain  fum  in  their  place,  the  legatary  (hall  be  at 

freedom  to  demand  the  legacy  either  in  kind  or  in 

money. 

§6. 

When  a  teftator  (hall  order  his  heir  to  deliver  to 

the  legatary  the  provifions,  and  if  he  be  backward  in 

doing  fo,  to  pay  him  a  certain  fum,  the  legatary  (hall 

not  have  a  right  to  demand  the  fum  till  he  have  been 

obliged  to  profecute  the  heir  in  a  law-fuit  j  in  which 

cafe  the  latter  (hall  no  longer  be  at  freedom  to  offer 

the  provifions  in  kind. 


3  M  2  TITLE. 
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TITLE       Xin. 

Of  legacies  of  graiuy  of  wineSy  and  of  oil. 
(Be  tritico^  vim^  oUo  legato.) 

S  X. 

IT  happens  fometimcs  -that  a  tcftator  bequeaths  t«^ 
a  perlbn  grain,  wine,  and  oil,  a^id  in  this  cafe  the 
queftion  is  to  know  what  he  meant  by  fuch  legacies. 

In  a  legacy  of  grain  {trihcm)  fhall  be  included  aU 
the  fruits  of  the  ground. 

When  a  teftator  Ihall  bequeath  in  general  to  any 
one  his  grains,  or  his  provilions  of  the  fruits  of  the 
fields,  in  that  legacy  fhaU  be  comprehended  all  the 
fruits  which  have  arifen,  and  are  produced  of  the 
earth,  and  which  ihail  exift  at  the  time  of  the  teiba-* 
tor's  deceafe,  in  particular  pcafe,  beans^  buck-wheat,^ 
(^L\  likewife  the  fruits  which  the  teftat;or  had  laid  up 
for  falc. 

Herein  alfo.  fhall  be  comprehended  the  meal  or 
flour  groqnd  of  the  grain  which  grew  on  the  teftator's 
farm  or  eftate  j  likewife  the  wheat  or  barley  prepared 
for  brewing,  which  is,  called  in  German  mM^  the  oat- 
meal, &c.  and  other  forts  of  provifions  made  of  the, 
different  Icind^  of  grains, 

§  J- 
When  a  teftator  ftiall  have  determined  the  quantity 

apd  qyaliry  of  the  grain  which  he  bequeaths  to  any 

perlbn,  his  fcttlement  muft  be  complied  with ;  for 

example,  if  he  have  left  inlegacy  *a  wifpel  of  wheat,  of 

rye,  of  oats,  of  barley,  (^c.   the  heir  muft  del.iver  to 

the 
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|hc  legatary  the  quantity  of  wjieat,  fc?r.  which  the  tCr 
^ator  has  markctji ;  neverthelefs,  in  this  cafe  it  muft 
be  carcfylly  diftinguiihpd  whether  the  eliatc  or  farm  '  . 
^as  added  tax^tioms  gratia^  tbiLt  is  to.  fa^,  to  rate  an4 
value  the  legjacy,  or  dmanftr^tionis  gratia^  that  is  tq 
fay,  to  ftiow  in  what  place  the  quantity  bequeathed 
is  to  be  taken.  See  above,  pai:t  IL  book  VIIL 
title  II.  §  19. 

S  4i 
When  a  teftatov  ihall  have  markpd  the  quantity 

which  he  wants  to  bequeath,  it  muft  be  regulated  in 

ponformity  to  what  he  was  accuftomed  to  praAife, 

^nd  if  it  be,  for  exanK>le,  a  certain  number  of  flieaves, 

they  muft  be  of  the  ume  length  or  thicknefs  as  thofe 

which  the  teftator  caufed  to  be  bound  in  his  fiekls, 

and  carried  into  his  barns ;  if  his  pr^dice  in  this  re- 

fpe(%  be  not  known^  the  cuftoqi  of  the  place  (ha|l  be 

followed. 

§  5. . 

Ijf  the  teftator  in  determining  the  quantity  have 
(aid  npthii^g  of  the  quality,  it  will  depend  on  the  heir 
to  deliver,  the  thing  left  in  legacy  of  fuch  quality  as 
lie  pleafes,  provided  if  can  be  ufed  in  houfekceping. 

M  I .  Thus  when  a  teftator  (hall  bequeath  a  thou- 
sand rix-dpljars,  the  heir  (hall  have  a  right  to  pay  tliem. 
in  fix-fenning  pieces. 

iV.  2.  When  the  teftator  fhall  have  left  in  legacy  a 
tun  of  wine,  the  heir  ftiall  have  paid  the  legacy  by 

fiving  wine  of  the  country-growth,  unlcfs  the  teftator 
ad  m  his  cellar  feveral  tuns  of  foreign  wine,  in 
which  cafe  the  heir  fhall  be  bound  to  deliver  a  tun 
of  wine  out  of  the  cellar. 

N.  3 .  When  the  teftator  Ihall  bequeath  to  any  one 
a  wifpel  of  wheat,  of  oats,  or  qf  rye,  fcfr.  the  heir 
(hall  not  be  bound  to  give  o^  the  beft,  but  it  (hall  be 
iufficient  if  it  can  be  ufed  in  a  family. 

§6. 
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When  a  tcftator  Ihall  bequeath  his  wine  in  general^ 
in  that  legacy  (hall  be  included  all  that  he  qled  to 
call  by  that  name,  and  CQnfeqycntly  not  only  the  wine 
pf  tl;ic  growth  rf  his  own  vineyard,  but  alfo  all  the 
foreign  wines  which  belong  to  him;  likewife  the 
made  wines  which  go  under  the  name  of  wine,  for 
example,  mead,  cowllip  wine,  as  alfo  the  wines  which 
are  foured,  but  not  thole  which  are  changed  into 
Tinegar,  nor  thofe  which  the  teftator  dcllined  ^d  ufed 
for  nuking  of  vinegar. 

JV.  I.  When  the  te{Ut<v  has  bequeathed^,  for  cx-i 
pimple,  ten  bi^rrels  of  winjc^  and  has  no  other  in  his; 
cellar  but  pricked  or  fpoiled  wine,  the  legatary  ihall  be 
pbligecl  to  t4ke  of  that. 

N.2.  In  ft  legacy  of  wine  (hall  be  included  the  cafks 
in  which  it  is  ufual  to  fell  it,  and  which  are  acceflb- 
ries  of  the  wine.  The  cafe .  would  be  otherwife  if 
the  wine  were  in  great  vats  or  veffels,  whence  it  was 
to  be  drawn  to  be  put  in  caiks ;  for  thofe  vats  are 
immoveable  things,  deftined  conftantly  for  the  ufe  of 
the  cellar  -,  which  (hall  likewiff  be  obfcrved  though 
the  teftator  (hould  have  bequeathed  the  wine  with  the 
calks  in  which  it  is  contained. 

When  a  teftator  (hall  b,equeath  the  wine  without 
the  cafks,  the  legatary  ftiall  be  bound  to  provide  calks, 
for  himfelf. 

§7.  . 

When  a  teftator  (hall  leave  his  wine  in  legacy,  and 
it  (hall  be  found  that  he  has  none  in  his  cellar,  nor 
clfewhere,  the. legacy  (hall  not  be  valid. 

When  a  teftator  (haU  bequeath  a  quantity  of  new 
wine,  the  heir  (hall  not  have  a  right  to  give  to  the 
legatary,  contrary  to  his  inclination,  wine  which  is, 
o^d. 

$9^ 
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S  9- 
When  a  teftator  (hall  bequeath  all  his  old  wines^ 

in  that  legacy  fhall  be  included  all  the  wines  except- 
ing thofe  of  the  laffi  year. 

When  a  teftator  fhall  bequeath  a  certain  quantity 
6f  his  old  wines,  and  Ihall  have  them  of  different 
qualities,  the  heir  fhall  be  bound  to  give  only  of 
that  which  is  a  medium  between  the  beft  and  the 
worfl. 

when  a  tcfbitor  fhall  have  bequeathed  a  cafk  or 
wine,  and  fhall  have  feveral  in  his  cellar,  the  cafe 
Ihall  be  the  fame  as  in  the  legacy  of  a  certain  fpecies, 
or  of  a  certain  kirtd,  of  which  we  have  already  treat- 
ed, {de  legato  generis.^ 

5  10. 

-  When  the  wine  left  in  legacy  perifh^s,  or  is  prick- 
ed and  fpoiledi,  the  legacy  ci^es  to  have  its  effed^  un*^ 
lefs  it  had  perifhed^  or  was  fpoiled  through  the  heir\ 
fault ;  for  though  ufually  ip  fuch  a  cate  the  debtor 
ought  before  the  paymertt  to  take  upon  himfelf  the 
rifk  of  the  quantity  which  he  owes,  which  cannot  pe- 
rifh,  nevenhelefs  this  rule  admits  an  exception  in  the 
prefent  cafe  t  the  reafon  of  which  is,  that  a  quantity 
to  be  taken  out  of  a  certain  ftock.  Or  out  of  a  cer- 
tain place,  is  entirely  alike  to  ah  individual. 

The  Roman  laWs  hiave  occafioned  feveral  doubts 
Concerning  a  legacy  of  oils ;  but  as  thofe  difficulties 
can  hardly  be  formed  but  in  Italy,  where  the  greateft 
trade  in  oil  is,  we  think  it  fufficient  to  decree  here  in 
general,  tjiat  when  oil  fhall  be  left  in  legacy,  that  le- 
gacy  muft  be  underftood  of  all  the  oil  that  can  be 
ufed,  either  for  eating  or  for  burning,  and  cOnfe- 
quently  of  fifh  or  train  oil,  lintfced  oil,  oil  of  mus 
and  almonds;  6?r. 

When 
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When  a  teftator  fliall  bi^qtieath  oil  in  general,  or  i 
ceruin  qoahtkf  of  oilj  without  fpecifying  the  quali- 
ty, it  fltall  depend  on  the  heir  to  gire  oil  ufed  in  eat- 
ings or  only  oil  for  burning. 

ir  1  t  L  ]fe    XIV. 

Of  ibi  legacy  of  maintenance  or  dUmonjy  akd  of  thdt  of 

fobd. 

(^t  altmentis  et  cihariis  legatis.) 

§  I- 

THE  laws  favour  in  a  very  particular  manner  le- 
gikcies  of  taiaintenance,  or  of  alimony,  {aliment 
iorum)^  and  for  that  renfon  it  has  been  lifti^  to  inter- 
pret that  kind  of  legacies  as  faroutably  as  i^  poflible. 

Neither  that  kind  of  legacies^  nor  any  other  can  be 
made  but  iri  a  valid  will»  and  one  executed  with  alt 
the  folemnities  reqiiifite ;  io  that  when  a  will  is  an- 
nulled, the  legacy  of  alimony  falls  alio,  and  would  be 
invalid,  though  it  had  been  left  in  favour  of  a  pious 
community. 

When  the  will  is  not  annulled^  and  is  only  invali- 
dated with  fefpedb  to  the  nomination  of  heir^  all  th^ 
legacies  are  valid,  and  confcquently  aUb  the  legacy 
m  alimony. 

The  legacy  of  alimony  may  be  left  even  to  thole 
who  otherwife  are  incapable  of  receiving  by  will ;  for 
example,  i.)  To  thofe  who  are  profcribedy  uhlefs  they 
be  guilty  of  the  crime  of  tigh  treafon,  (perdueltioTus 
fei) ;  2.)  To  children  born  in  adultery  or  in  inceftj 
and^  3.)  To  the  children  born  of  a  proftitute. 


Part  It    Aook  Vllt    T'lTxifc  XIV.    4% 

N.  I .  WhQii  a  imn.  (hall  hequesnh  to  this  kind  of 
perfoos  a  fum  above;  thctr  ueceiTittes  and  their  ftation, 
thd  legacy  OxaH  be  moderaccd  to  juft  bouinds  by  the 
authority  of  die  j\idg.e«  wlu>  ihaU  decree  to  therh  (mly. 
what  is  iadifpei^d^bly  neceiTary  fee  their  maintrnance  i 
tfacreafon  o£  which  ]5>  that  it  19  prefumcd  the  ceiliator 
intended' iildirc£tly,  and.  to  cbdethelaw^  to  make 
them  fharers  of  the  fucceffion. 

N.  2.  When  a  tcftator  has  bequeathed  alimony  to 
his  baftard,  to  be  enjoyed  till  he  arrive  at  the  age  of 
puberty,  if  he  happen  to  die  before  that  age,  the 
mother  Ihall  not  have  a  right  to  demand  the  alimony 
for  the  years  which  the  baftard  might  ftill  have  claim-  . 
ed  it  if  he  had  lived*  The  rcafon  of  which  is,  that 
that  legacy  was  appropriated  only  to  the  baftard  per- 
fonaHy. 

S  4- 
When  a  te/latof  ihall  leave  irt  legacy  Simony  to 

the  legatary  and  his  children,  the  heir  Ihall  be  bound 

to  furnifti  it  to  the  legatary's  children  who  Ihall  be 

born,  afterward ;.  which  is  not  to  be  underftood  of 

adopted  childrenj  were  they  even  aflumed  or  adopted 

by  an  alcendant^  and  (till  lefs  of  baftards. 

When  a  teftator  (hall  bequeath  ari  alimony  to  his 
Wife,  and  (he  (hall;  die  before  him,  if  he  happen  to 
leave  at  his  46ath  a  fecond  wife,  the  legacy  (h^ll  be 
due  to  her,  and  the.  heir  (hall  b^  bound  to  deliver  to 
her  the  thing  bcqtfqathed* 

§6- 

The  teftatof  may  leave  a  legacy  bf  alimony  in  dif- 
ferent Ways^  fore^^amplc*  i.)  He  may  bequeath  to 
the  legatary  once  for  all,  either  a  capital  fum,  or  an 
eftate  or  farm>  to  be  uTed  for  his  maintenance ;  2.)  Or 
iit  may  allot  to  him  a  fum  to  be  drawn  annually  or 

VoL.IL  g  N  monthly  I 


I 


466    tARt  11.    Book  VDI.    TitLB  XlV. 

« 

monthly )  3.)  Or  he  may  bequeath  to  him  in  general 
his  entertainment  or  maintenance,  without  fpecilying 
the  fum^  or  determining  the  time  *,  4.)  He  may  alfa 
filkx  the  lands  or  iubjed  whence  the  legatary  lAay 
draw  his  alimony  \  in  fine,  5.)  A  capital  fuih  may  be 
left  inlegacy  to  oneperfon,  to  beemployedih  the  en- 
tertainment and  maintenance  of  a  third  party. 

When  ^  teftator  {hall  bequeath  to  the  legatary  a  ca-* 
pital  fum,  or  an  eftate  or  farm,  for  his  maintenance^ 
this  legacy  is  pure  and  fimple ;  wherefore  the  lega- 
ury  ihall  have  a  right  to  require  the  whole  epical  af- 
ter the  teftator's  death,  and  if  he  happen  to  die  be- 
fore opening  of  the  will^  he  tranfmits  his  right  to 
his  heirs:  as  to  the  land  eftat^  dt  farm  bequeathed 
for  the  maintenance  of  the  legatary,  he  acquires  the 
property  of  it  by  law,  {ipfojure)*,  and  both  he  and 
his  heirs  are  Entitled  to  claim  it  from  all  thofe  who 
are  in  pofTeftion  of  it,  confequently  this  legacy  is  not 
properly  a  legacy  of  alimony. 

This  rule  admits  an  exceptioh,  wheii  i  father  be* 
queaths  to  his  baftard  a  land-eftate  or  farm  for  his 
maintenance ;  for,  in  this  cafe^  only  the  incomes  of 
the  eftate  fliall  be  delivered  to  the  baftard« 

when  4  teftitor  hlis  bequeathed  tb  a  legatary  a  cer* 
tain  fum  for  his  maintenance,  and  when  that  fum  i^ 
to  be  paid  yearly,  monthly,  ot  weekly,  thefe  are  fe* 
veral  legacies,  of  which  that  of  the  firft  year,  ^  th^ 
firft  mohth,  or  of  the  firft  week,  only  is  a  pure  and 
fimple  legacy  \  fo  that  the  legatary  happening  to  die 
in  the  firft  year,  tfanimirs  to  hi3  htir^  only  the  ali- 
mony of  that  year,  £sfr*  As  to  the  legacy  of  the 
years,  of  the  months,  or  of  the  Weeks,  into  which 
a  legatary  is  not  yet  entered,  they  arc  dl  reckoned  as 
left  on  this  condition ;  namely,  if  the  legatary  be 
'  then 


•* 
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then  in  life  :  thus,  when  he  happens  to  die,  the  lega« 
cies  of  the  years  into  which  he  has  not  yet  entered, 
lire  extingui(hed,  and  cannot  be  tranfmitted  to. his 
heirs :  we  have  already  fully  treated  of  this  fubjecl  in 
title  JIL 

S  9- 
When  a  tellator  has  not  determined  the  quantity 

which  IS  to  be  employed  for  the  maintenance  of  the 
legatary,  and  when  the  legacy  of  alimony  or  mair)te<- 
nance  is  left  in  general,  this  caie  is  liable  to  more  dif- 
ficulty. 

To  determine  it,  i.)  We  decree  and  eftablillj,  as 
a  general  rule,  that  the  heir  fhall  furniih  to  tiie  legar 
tary  every  thing  requifite  for  l\is  maintenance. 

Neverthelefs,  2.)  It  ihall  alfo  he  taken  into  conli* 
deration,  a)  What  the  teftator  ufed  in  his  lifetime  to 
do  in  favour  of  the  legatary ;  and,  b)  If  it  be  not 
known  what  he  did  in  his  favour,  or  if  he  pave  him 
nothing  in  his  lifetime,  regard-  muft  be  had  both  to 
what  is  necefTary  for  the  legatary,  according  to  his 
itation,  and  to  the  quantity  of  efFefts  which  the  te- 
ftator leaves  \  or,  c)  Regard  Ihall  .be  had  to  what  is 
neceffary  for  the  maintenance  of  a  perfon  in  the  place 
where  the  legatary  is  fettled  •,  d)  The  legatary's  ago 
muft  alfo  be  confidered,  and  what  (hall  be  afligned 
for  his  maintenance  is  to  be  augmented  or  diminifhed 
accordingly,  ^  . 

3.)  When  a  father  has  bequeathed  an  alimony  to 
his  daughter  whom  he  has  difmherited,  he  muftfctde 
for  her  maintenance  a  fum  proportioned  to  the  por  • 
tion  which  he  has  given  to  his  qther  daughters,  or 
which  he  was  bound  to  fettle  in  their  favour  in  pro-^ 
portion  to  his  fortune, 

4,)  In  the  general  legacy  of  alinftony'is  included, 
befides  meat  and  drink,  cloathing  and  lodgings  pro-^ 
portioned  to  tl?*^  legatary's  quality*  but  not  an  equi- 
page or  horfcs :  if  the  legatary  have  a  family,  it  muft 
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-alfo  be  mttntained  according  to  his  ftatioh,  unfefi  thft 
teltator  have  cxprefsly  excluded  it. 

5,)  In  the  legacy  of  alimony  fliall  not  be  included 
■what  the  legatary  is  obliged  to  expend  for  his  edu- 
cation or  travels,  nor  the  charges  of  interment,  unlel$ 
the  tcftator  hs^ve  exprefsly  mentioned  them. 

6.)  When  the  tcftator,  in  bequeathing  alimony^ 
has  not  determined  a  certain  time,  the  legacy  Ihall  be 
tiue  to  the  legatary  all  the  days  of  his  life. 

When  the  legacy  of  alimony  is  left  to  the  legata- 
ry to  continue  till  he  have  Attained  the  age  of  puber- 
ty, .  not  only  is  full  puberty,  being  eighteen  years  of 
age,  underftood  thereby,  but  alfo  the  time  is  reckon-^ 
ed  from  one  inftant  to  another,  (d^  mmento  in  momm* 
tum\  and  confequenrly  this  legacy  ends  only  at  thp 
laft  hour  of  the  eighteenth  year. 

When  a  tcftator  has  left  in  legacy  a  certain  fum  or 
quantity  for  the  maintenance  of  the  legatary,  and* 
has  mentioned  the  ftock  or  eftate  whence  that  fun^ 
or  quantity  is  to  be  taken,  a  diftinftion  muft  be 
made,  whether  the  ftock  or  eftate  was  added  taxatia- 
vis  gratia  \  that  is  to  fay,  to  rate  and  value  the  legacy, 
or  if  the  teftator  mentioned  it  only  demonftrationis  gra-- 
tia^  that  is  to  fay,  to  (how  out  of  what  place  the 
quantity  bequeathed  is  to  be  taken  :  in  the  firft  cafe, 
the  legatary  ftiall  be  obliged  to  fatisfy  hitnfclf  with 
the  produd  of  the  eftate  or  ftock,  And,  in  the  fe- 
cond,  he  may  demand  what  is  wanting  of  the  fum 
or  quantity  bequeathed.  See  part  II.  book  VIII, 
title  11.  §  19. 

§  II. 

When  the  teftator  fhall  order,  at  the  fame  time, 
that  the  legatary  have  the  adminiftration  of  the  eftate, 
or  ftock,  the  heir  may  oblige  him  to  give  fecurity, 
that  he  will  preferve  the  eftate  or  ftock,  and  will  not 

waftc 
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ip^ftc  6r  deftroy  it,  and  this  fecurity  may  be  given  in 
this  cafe  by  oath,  (jurato.) 

If,  after  giving  juratory  fccuriry,  the  legatary,  ne- 
vertheiefs,  can  be  eoftvi^d  of  wafting  or  de(hi>ying 
the  eftate,  the  judge^  taking  co^nilance  of  it,  (halt 
take  care  to  order  a  fequeftration  of  the  eftate^  or  to 
let  it  in  leafe ;  and  the  legatary  fhall  receive  from  it 
what  is  fufficfent  for  his  maintetmnce, 

S  "•  . 
The  heir  or  his  fubftitute,  if  the  firft  do  not  in*? 

cline  to  be  heir,  ihall  -be  bpund  to  furniih  to  the  l&r 

gatary  entertainment  and  alimony  after  the  time  of 

the  teftator^s  deceafe. 

When  the  heir  avails  himielf  of  the  ^ace  for  deli« 
beration  whether  he  will  accept  the  fucceffion,  and 
when  there  is  a  tcftanaentary  executor,  the  latter  fliaH 
furniih,  in  the  mean  time^  maintenance  to  the  lega^ 
tary. 

If  there  be  no  teftamentary  execiKor,  the  judgit 
(hall  caufe  the  maintenance  to  be  fumi(hed  by  a  curator 
or  truftee  for  the  Tucceilion^  whom  he  ihall  eftablilh 
for  that  purpofe. 

The  heirs  are  bound*  to  pay  the  legacy  in  the  man- 
ner and  on  the  footing  ordered  in  the  will. 

Thus,  when  a  teftator  has  bequeathed  to  arty  one,- 
for  example,  two  wifpejs  of  rye  for  his  maintenance, 
the  legatary  is  not  bound  to  accept,  in  place  of  the 
fye,  the  current  fnarket-price,  nor  is  the  heir  bound 
to  pay  the  rye  in  money-,  which  fhall  be  obfer- 
ved  without  allowing  any  exception  to  the  con- 
trary. 

§  14-  . 
Thofe  legacies  (hall  alfo  be  paid,  without  being  fub- 

JCA94  to  sny  byrden  }  for  example,  to  excife,  toll, 

poftage. 
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poftage,  &r.  nor  to  the  dedudion  q£  the  debts  due 
by  the  teftator. 

The  exchequer,  when  a  fucceffion  falls  to  it,  is 
bound  to  fulfil  all  the  engagements  which  are  im^ 
pofed  on  heirs. 

The  heir  is  alfo  obliged  to  fumifh  the  alimony  at 
the  time  prefcribed  by  the  teftator.  Thus,  when  a 
teftator  has  allotted  for  the  maintenance  of  a  lega* 
tary  a  certain  fum  or  quantity,  which  h  to  be  deliver- 
ed -yearly,  monthly,  or  weekly,  the  heir  muft  begin 
to  pay  the  legacy  from  the  day  of  the  teftator*s  dc- 
celfe,  and  muft  continue  to  fumifh  maintenance  to 
the  legatary  at  every  new  year,  at  every  new  month, 
or  at  every  new  week. 

This  rule  admits  an  exception,  i.)  When  the  te- 
ftator has  determined  the  time  at  which  the  legacy  is 
to  be  paid ;  which,  2.)  May  be  done  indireAly ;  for 
example,  when  the  teftator  aUots  the  fruits  of  cer^ 
tain  laboured  grounds  for  the  maintenance  of  the 
legatary.  For,  in  this  cafe,  the  grains  which  grow 
are  delivered  to  the  legatary  all  at  once,  and  can  be 
delivered  to  him  only  at  the  time  of  harveft.  Ne- 
yerthelefs,  if  tie  be  an  idiot,  or  a  prodigal,  and  it  be 
confequendy  to  be  dreaded  that  he  may  fquander  all 
at  once,  and  that  nothing  may  remain  for  his  future 
maintenance,  the  heir  ihall  not  deliver  to  him  the 
whole  legacy  at  a  timet  bvit  he  ^  (hall  take,  with  the 
approbation  of  the  judge,  certain  meafures,  in  vir- 
tue of  which  he  ftiall  deliver  to  him  only  by  parcels 
whap  he  owe^  for  hi$  maintenance,  that  he  may 
have  whereon  to  fubfift  during  the  whole  year,  or  the 
whole  month,   in  which  he  is  to  receive  alimony. 

S  i7r 

The  legacy  of  alimony  enjoys  fevcral  privileges ; 

for 
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fer  exampk,  i.)  The  legatary  has  not  a  right  to  tranf* 
nd:  with  the  heir  concerning  the  legacy  of  alixnonyy 
unlefs  the  tranfadlion  be  made  judicially,  and  unlefs 
the  judge  take  previous  cpgnifance  of  it,  and  allow 
them  to  treat  of  it  together,  {cum  caufa  cogmtiom  tt 
fravio  decretd.) 

a*)  When  a  father  has  bequeathed  alimony  to  his 
baftard,  if  the  fndthcr  make  an  agreement  on  that 
head,  in  the  name  of  her  child,  with  the  htirs,  that 
agrcemelit^lhall  infer  no  prejudice  to  the  baftard  ;  and 
the  heir  fliall  be  bound  to  furnifh  him  alimony  from 
the  motnent  that  his  mother  died,  or  that  fhe  ceafed 
to  maintain  him.  In  this^  laft  cafe,  the  heirs  are  to 
take  their  recourfe  againft  the  mothen 

3.)  The  legacies  of  alimony  which  a  tcftator  leaves 
to  his  wife,  to  his  relations,  and  even  to  a  third  party, 
Cannot  be  feis^d  by  the  legatary's  creditors,  whoever 
they  be. 

4.)  The  heir  who  has  made  advances  to  the  lega- 
tary for  the  years  to  come,  has  not  a  right  to  objed 
to  him  the  exception  of  compenfation  in  cohfequence 
of  thofe  advances. 

5.)  If  any  difference  arife  concerning  the  alimony, 
the  appeals  againft  the  fentence  which  ihall  pafs  con- 
cerning thofe  differences,  fhall  have  no  other  effedl 
than  what  is  called  in  law  devolution,  {quoad  effeHum 
devolufivum.) 

The  legatary,  to  whom  alimony  is  bequeathed^  ac» 
quires,  i.)  By  virtue  of  that  legacy,  the  perfonal 
adion  ex  ieJlamctUo.     See  part  II.  book  VIIL  title  II. 

i55*  .  ... 

2.)  If  the  alimony  be  allotted  on  a  certain  fubjeA, 

the  legatary  acquires  a  tacit  hypothec  or  mortgage  on 

that  eftate  or  fubjed. 

3.)  When  the  eftate  itfclf  is  bequeathed  and  alfign- 

ed  to  the  legatary,  to  draw  his  maintenance  out  of 

.  -^  •  it. 
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prefcribed,  it  depends  on  the  heir  to  fue  the  legatary 
in  an  a&ion  ex  tiftamentOj  to  oblige  him  to  fulfil  the 
engagement,  or  to  refume  the  legacy,  and, to  fulfil 
the  engagement  himiclf. " 

S  '4* 
A  legacy  left  fub  modoj  being  pure  and  limple,  is 

tranfinitted  to  the  legatary's  heirs,  in  which  it  differs 
from  a  conditional  legacy,  which  acquires  no  force 
but  from  the  date  on  which  the  condition  exifts. 
Thus  when  the  legatary  dies  before  the  exiftcnce  of 
the  condition,  his  heirs  have  no  right  to  demand  the 
legacy,  as  the  legatary  has  no  power  to  tranfifnit  to 
his  heirs  a  right  which  he  himfelf  had  not  yet  ac- 
quired. 

When  the  engagement  which  the  teftator  has  im- 
pofed  concerns  a  thing  impoffible  tQ  be  executed  ^  for 
cxam[^,  when  the  teftator  has  bequeathed  tp  any  <h^ 
a  thou&nd  rix-doUars  for  building  a  caftle  in  the 
air ;  or  when  the  engagement  infers  a  tutfitudty  for 
example,  when  the  te&»tor  has  bequeathed  to  zsvj 
one  a  thoufand  rix-doUars  for  keeping  a  miftrefs, 
thefe  fort  of  claufes  arc  null  as  well  as  the  legacy. 
But'  if  the  engagement  be  contrary  to  gpod  manners, 
the  Jegacy  is  neverthelefs  valid  ^  the  reaipn  of  whicliL 
is,  that  the  claufe  which  binds  to  ii^^ions  contrary  to 
good  manners  is  regarded  as  if  it  had  not  been  infert* 
ed  in  the  iettlement  ^  whence  it  follows,  that  if  tlie 
teftator  bequeaths  a  thoufand  rix-doUars  to  any  one 
for  changing  his  religion,  the  legatary  is  n<H  bound 
to  execute  that  claufe,  which  is  vecfcone^i  a9  if  nqt 
tnferted  in  the  fettlement* 

S  *5. 
When  the  teftator  has  bequeathed  a  thoufand  rix- 

dollars  to  Caius  that  he  may  marry  Titius's  daughter, 

and  when  ftie  refufcs  to  marry  him,  the  legacy  (ub^ 
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ti&Si  becaUfe  it  does  not  depend  upon  the  legatary  to 
fulfil  the  teftator*s  wilL 

When  the  tcftator,  after  having  bequeathed  a  hun- 
dred ri)^-dollars  to  Caius  on  condition  of  bearing  his 
hame,  afterwards  bequeaths  the  hundred  rix-doliars 
to  Seius  on  the  lame  condition,  the  legacy  is  reckon- 
ed revoked  with  rcgafd  to  Caius,  and  transferred  to 
Seius. 


TITLE      XVII. 

Of  the  day  on  which  a  kgacj  becomes  due  to  the  legatary,    > 

{^ando  dies  legati  cedat,) 

§1. 
A  I'ter  having  treated  iri  general  of  legacies,  ^n^ 

JTIL   tn\}&  now  Ihow  when  and  from  what  day  the 
legatary  acquires  a  right  to  the  legacy. 

§  2* 

Vfhih  the  teftator  has  bequeathed  a  thing  purely 
and  fimply ;  for  example,  if  he  faid^  I  bequeath  a  bun-* 
dred  fix-dollars  to  Caiusy  the  legatary  acquires  a  right 
in  the  legacy  from  the  day  of  the  teftator*s  deceafe ; 
which  would  take  place  even  though  the  legatary 
ihould  happen  to  die  before  the  opening  of  the  will, 
or  before  the  heir  had  accepted  the  fucceffion. 

The  legatary  tranfmits  alfo  his  right  to  his  heirs. 

This  rule  admits,  an  exception,  when  the  tefta- 
tor has  bequeathed  to  any  one  a  perfonal  right 
afFefting  only  the  legatary's  perfon^  for  example, 
if  he  have  bequeathed  to  him  a  perfonal  fervitude, 
namely,  one  of  ufufruft,  ufe,  or  inhabitation ;  like- 
wife,  when  a  teftator  has  bequeathed  to  any  one  a 
choice  or  option.   In  this  Cafe  the  legatary  acquires  no 

Vol.  II.  3  P  right 
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right  in  the  legacy  till  the  heir  have  accepted  the  fuc- 
ceffion.  So  when  the  legatary  happens  to  die  before 
the  entry  of  the  heir,  he  does  not  tranfmit  the  legacy 
to  his  heirs.  * 

N.  I.  If  the  legatary  die  before  the  heir,  the  lega- 
cy is  at  an  end,  and  confequently  alfa  the  condition^ 

5  3-. 
A  legacy  is  pure  and  fimpk,  when  it  is  left  to  take 

place  from  a  certain  day,  (ex  die)  \  for  example,  when 
the  teibator  has  bequeathed  to  any  one  a  htindred  rix- 
dollars  to  be  paid  to  him  fix  months  after  the  tcfta- 
tor's  death ;  likewife,  when  the  legacy  is  to  have  its 
efTci^  only  till  a  certain  day,  {ad  Mem)  \  for  example, 
when  the  tellator  bequeaths  to  Caius  the  enjoyment 
of  his  vineyard  for  a  year. 

*  In  thefe  two  cafes  the  legatary  acquires  a  right  from 
the  day  of  the  teftator's  deceafe,  and  he  tranfmits  con- 
fequently his  right  to  his  heirs;  neverthelefs,  in  the 
firft  cafe  the  hetr  is  not  bound  to  pay  the  legacy  till 
the  time  appointed  by  the  tellator  be  come.    . 

When  a  teftatof  has  left  to  any  perfon  a  legacy  on 
a  condition,  the  legatary  acquires  a  right  in  the  legacy 
only  from-  the  time  that  the  condition  exifts :  if  he 
happen  to  die  before,  the  legacy  is  extinguifhed,  and 
the  legatary's  heirs  have  not  a  right  to  demand  it. 

Thtf  cafe  is  different,  i.)  When  the  condition  is 
fuperfluous  and  unnecefTary  ;  for  example,  when  the 
tellator  appointing  Caius  for  his  heir,  bequeaths  a 
hundred  rix-dollars  to  Seius,  in  cafe  Caius  be  heir-, 
for  in  that  cafe  the  legacy  is  pure  and  fimple. 

2.)  When  the  condition  annexed  to  the  legacy  is 
impoffible  or  fcandalous,  {turpis)\  for  in  that  cafe  the 
whole  legacy  is  nulL 

3.)  When  the  condition  is  contrary  to  good  man- 
ners. 
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ncrs,  it  is  regarded  as'not  inferted  in  the  fettlemcnt, 
and  therefore  the  legacy  is  alfo  pure  and  fimple. 

4.)  When  any  legacy  (hall  be  left  either  to  Us,  or 
to  a  boHy  corj^rate,  or  to  a  community,  thefe  lega- 
cies (hall  be  reckoned  pure  and  fimplc,  becaufe  in 
thefe  two  cafes  the  death  of  the  legataries  does  not 
deftroy  the  legacy  left  to  the  fovereign  or  communi- 
ty, and  becaufe  confequently  the  condition  cannot 
fail. 

5.)  In  fine^  a  legacy  is  pure  and  fimple  when  the 
condition  is  a  confequence  of  the  nature  of  the  lega* 
cy ;  for  example,  when  a  man  bequeaths  the  fruits 
which  (hall  grow  in  a  farm  or  eftate  -,  or  when  the 
conditions  are  among  thofe  which  the  laws  themfelves 
fuppofe :  that  kind  of  fettlements  being  pure  and 
fimple,  acquire  a  force  from  the  day  of  the  teftator's 
deceafe,  and  the  legatary  tranfmits  his  right  to  hi$ 
heirs. 

It  is  reckoned  as  a  condition,  when  a  teftator  an- 
nexes to  his  fettlement  a  day  of  which  it  is  uncertain 
whether  it  fliali  exift.  Thus  when  a  teitator  bequeaths 
to  any  one  a  hundred  rix-dollars,  to  be  paid  when  he 
fhall  attain  the  age  of  puberty,  this  legacy  is  condi- 
tional,, becaufe  the  legatary  may  die  before  the  age  of 
puberty,  and  becaufe  it  is  confequently  uncertain  whe- 
ther he  fiiall  arrive  at  that  day. 

But  it  is  not  a  condition  when  it  is  certain  that  the 
day  fhall  happen,  though  it  be  uncertain  when  it  fhall 
exifl ;  for  example,  when  a  teftator  bequeaths  a  hun- 
dred rix-dollars  to  Caius,  to  be  paid  when  Seius  fhall 
happen  to  die,  that  legacy  is  pure  and  fimple;  for  it 
is  certain  Seius  (hall  die,  and  that  confequently  the 
condition  (hall  exift,  thought  it  be  not  known  when 
the  death  of  Seius  fhall  happen. 

3  P  2  §  6. 
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When  a  tcftator  leaves  to  the  feme  legatary  one 
legacy  pure  and  (imple,  and  anocher  conditional,  if  i( 
happen  that  the  legatary  come  to  die  Acfore  fulfilling 
the  condition,  his  heirs  can  demand  only  the  pure 
and  fimple  legacy,  and  not  that  vrhich  is  conditional : 
the  reafon  of  which  is,  that  the  legatary  has  acquired 
by  the  teftator*s  death  a  real  right  only  to  the  firft  le- 
gacy which  he  tranfmits  to  his  heirs. 

When  the  legacy  is  left  to  cojirinue  only  till  a  x^er- 
tain  time,  {ad  diem\  if  in  the  mean  time  the  Icga-. 
tary's  effedts  be  confifcated,  the  exchequer  Ihall  have 
a  right  to  enjoy  the  legacy  till  the  time  pnefcribed  by- 
the  teftator ;  but  when  that  time  conges,  the  exche- 
quer, fhall  be  bound  to  ceftore  the  thing  left  in  lega*^ 
cy,  but  cannot  however  be  obliged  to  give  fecurity 
pn  that  head.  The  iame  Ihall  be  the  praftice  whei> 
ai  ceilator  has  left  a  legacy  on  condidon,^  (Jub  itkfde% 
that  the  legatary  (hall  do  fomething. 

When  a  legacy  is  finglc  and  fimple,  fyrmm  ttfan^ 
fUx\  it  has  its  effeft  all  at  ®ac^ ;  that  is  to  fay,  the 
legatary  acquires  all  at  once  a  right  in  the  whole  le- 
gacy. But  when  there  are  feveral  legacies,  as  hap- 
pens, in  annual  legacies,  (w  Ugatii  4nmis)y  each  year- 
brings  on  a  new  legacy,  and  the  legatary  acquires^ 
at  every  new  year  a  new  right ;  wherefore  he  tranf-r 
mits  to  his  heirs  only  the  right  of  every  yeaf  into 
which  he  has  entered. 
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TITLE      XVni. 

Of  tbefecwrity  which  the  heir  is  hound  to  give  on  account 

of  the  kgacies. 

(JJt  kgatorum  nomine  caveatur.) 

FRom  the  preceding  tides  it  refuks,  that  legacies 
fomecimes  happen  not  to  be  due  immediately, 
namely,  i.)  When  the  teftator  has  annexed  a  con^ 
dition,  the  exiilence  of  which  is  to  be  expeded^ 
a.)  When  the  teftator  having  pfelcribed.a  certain 
term  at  which  d^e  legacy  is  to  be  paid,  that  term  is 
not  yet  come.  3.)  When  it  is  a  pure  and  fimple  le- 
gacy with  refpcifl  to  which  two  legataries  are  at  law. 

As  it  is  entirely  equitable  that  in  the  mean  time 
the  legatary  ihould  be  lecured,  the  laws,  in  or** 
der  to  prevent  the  legacy  from  becoming  inefieAual 
}n  the  iequel,  have  allowed  the  legatary  a  tacit  hypo« 
t;hec  or  mortgage  on  all  the  heir's  cfTe&s. 

But  when  the  legatary  does  not  believe  his  right  of 
tacit  hypothec  or  mortgage  to  be  a  fufficient  fecurity, 
be  is  at  liberty  to  demand  a  particular  furety,  in 
which  cafe  he  lofes  the  tacit  hypothec  or  mortgage. 

S  4- 
All  the  heirs,  as  well  as  thofc  who  fuccced  to  their 

eflFeds,  are  bound  to  give  this  fecurity,  whether  they 
be  teftamentary  heirs  or  heirs  inteftate,  or  at  law,  rich 
or  poor,  even  thofe  who  haive  eftates,  or  againft  whom 
there  is  not  roonx  for  the  Icaft  fufpicbn  of  their  being 

infolvenL 
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infolvent.  If  there  be  feveral  heirs,  each  is  bound  to 
give  >fecurity  only  proportionally  to  the  fhare  which 
he  has  in  the  fucceffion. 

The  fecurity  is  to  be  given  by  bondfmen  or  fureties, 
or  by  pledges,  and  juratory  fecurity  (hall  be  admitted. 

The  fecurity  which  the  heirs  are  bound  to  give  to 
the  legataries  above  mentioned,  is  to  be  demanded 
before  litigation. 

But  the  legataries  muft  previoufly  prove,  a)  That 
they  arc  legataries,  and,  b)  That  the  heir  from  whom 
they  arc  to  require  the  fecurity  has  accepted  the  fuc* 
ceifion. 

*  When  there  are  feveral  legataries,  and  there  are 
two  of  them  at  law  about  the  legacy,  the  fecurity 
Ihall  be  given  to  both* 

§  7. 
The  fecurity  which  the  heir  is  to  give,  confifts  in 

afcertaining  the  legatary  that  he  will  pay  the  legacy, 

and  will  fairly  deliver  the  thing  bequeathed,   when 

the  condition  (hall  happen  to  exifl!,  or  when  the  day 

on  which  the  delivery  fliould  be  made  Ihall  come, 

*  When  two  legataries  are  at  law  concerning  the  le- 
gacy, the  heir  is  not  to  give  fecurity  till  the  end  of 
the  iaw-futt,  he  fliall  then  deliver  the  legacy  tp  the 
perfon  who  has  gained  the  cauf<?, 

§  8. 
Moreover,  it  is  fufficient,  if  the  fecurity  by  a  bondf- 
man  or  furety,  (^c.  be  once  given  and  accepted,  and  a 
perfon  cannot,  on  pretext,  for  exaipple,  t|^at  the  gua- 
ranty  is  poor,  demand  another  furety.  The  cafe 
would  however  be  different,  i.)  If  the  furety,  after 
giving  his  fecurity,  happ<;ncd  to  fufFer  any  great  lofe^ 

*  There  feetna  to  be  an  incoiififlen<;y  id  thefe  two  paragraphs. 
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or  tx>  fquander  his  effeds,  or  to  become  fufpe&ed  of 
an  intention  to  run  away  ^  and,  2^)  If  the  pledge  given 
in  warranty,  happened  to  be  loft  by  any  accident. 

S9-. 
The  heir  is  not  bound  to  give  fecurity,  i.)  When 

the  teftator,  in  his  will,  has  difcharged  him  from  do-  - 

ing  fo. 

2.) .  When  it  is  the  exchequer  and  a  body  corpo- 
rate, or  a  community  who  are  to  pay  the  legacy,  froni 
whom  only  a  declaration  or  promife  in  writing  to  ful- 
fil the  fettlement  can  be  demanded. 

3.)  When  the  lecurity  is  fuperfluous  and  unnecef^ 
Tary ;  for  example,    when  the  heir  wants  to  prove 
immediately  that  the  legacy  or  truft-deed  is  null,  and 
that  he  is  not  bound  to  pay  it. 

If,  in  this  cafe,  the  heir  be  caft  in  the  firft  inftance 
in  that  proof,  he  fhall  be  bound  to  give  fecurity, 
even  though  he  had  appealed  againft  the  fentence  by 
which  he  was  caft. 

4.)  When  the  legatary  has  not  demanded  the  fc- 
curity  before  litigation  j  fee  above,  §  ^. 

§  10. 
It  depends  upon  the  legatary  to  demand  the  fecu- 
fity,   before  thejudge  of  the  place  of  the  teftator's 
refidence,  or  before  the  judge  of  the  place  where  the 
heir  entered. 

§  11. 

The  legatary  acquires,  by  virtue  of  this  adlion, 
I.)  The  aftion  exfidejuffuj  when  the  fecurity  is  given 
by  abondfman,  furety,  or  cautioner,  2.)  The  adiion 
called  pigyiorititiam  et  hypotbecariam^  when  the  lega- 
tary has  taken  a  pledge  for  his  fecurity. 

S  12. 
When  the  heir  will  not  give  fecurity  within  the 
fpace  prefcribed,   and,  when  it  is  by  his  fault,he 

fhall 
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(hall  not  aftcnrtad  be  allowed  to  gire  it ;  but  the  k^ 
Mtaiy  (hall  be  put  in  poflfeffion  of  the  whole  fiiccef^ 
uon,  fuch  as  the  heir  has  received  it  from  the  te- 
ftator,  and^  coniequently,  alfo  of  the  fubjeds  of  the 
fucceflion,  which,  by  the  fraud  or  by  the  great  neg- 
ligence of  the  heir,   have  been  purloined  from  it. 

N.  1.  This  feizure  fliall  not  be  made  of  the  heir's 
own  effefts,  unlefs  he  have  alfo  given  fecurity  fix 
months  after  the  feizure,  {a  die  immij/loms)^  in  which 
cafe  it  Ihall  be  made  alfo  of  his  own  proper  cffefts, 
.  N.  2.  When  there  arc  fevefal  legataries,  and  a 
(eizure  is  obtained,  it  does  not  turn  to  the  advantage 
of  the  reft  -,  in  which  a  feizure^  made  on  account  of  a 
legaury,  differs  from  that  which  is  made  on  account 
ora  creditor.  But  when,  afterward,  all  the  other  le- 
gataries obtain  a  feizure,  the  jfirft  has  no  right  of  pre- 
Ference,  and  they  have  all  an  equal  right* 

N.  3.  The  legatary  acquires,  by  this  feizure,  only 
the  right  of  pofleffing  the  fucceffion  jointly  with  the 
heir,  and  of  having,  for  that  purpofe,  an  apartment 
in  the  houfe  in  which  the  effefts  of  the  fucceffion  are, 
which  he  may  occupy  himfelf,  or  caufe  it  to  be  occu- 
pied by  another;  but  he  cannot  difpofiefs  the  heir^  nor 
aflame  the  adminiftration  of  the  poflefBon,  unlels  the 
hQir  fquander  it,  or  alienate  the  effects  of  it,  &c.  In 
this  cafe  the  judge,  after  taking  cognifance  of  the 
matter,  (hall  take  the  adminiftration  from  the  heir, 
and  give  it  to  the  legataiy,  or  he  fliall  fet  in  farm  the 
fttbjed  bequeathed,  or  elie  he  fliall  fequefter  it ;  and 
the  heir  cannot,  by  appealing  againfl:  fuch  judgment, 
obtain  a  fufpenfion  ot  the  effed  of  the  fequeflration. 

When  the  day  on  which  the  legacy  ought  to  be 
paid  is  come,  they  fliall  immediately  proceed  by  way 
of  execution. 
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T    I    T    L    E       XIX. 

Of  th^  afferent  mthods  of  annulling  and  invalidating 

legacies. 

§1.   , 

A  Legacy  may  be  annulled  and  rendered  ineffec- 
tual in  different  ways  ;  namely,  i.)  When  the 
tcftator  tak6s  from  the  legatary  the  legacy  which  he 
has  left  him,  and  revokes. it,  (de  adimendis  et  transfe- 
rendis  legatis.).    See  art.  I. 

2.)  .^hcn  the  legacy  falls  of  itfelf,  (xorruit.)  See 
art.  IL 

3.)  When  the  teftator  lus  cjcpreffed  himfelf^  in  ma- 
king the  legacy,  in  a  manner  lb  obfcure  and  doubt- 
ful^ that  one  cannot,  by  a  rational  interpretation, 
come  to  know  what  was  his  intention,  {de  rebus  du- 
bits.)    See  art.  Ill-         ' 

4.)  When  the  legacy  is  null  originally,  even  though 
the  fault  wlp^h  annulled  it,  ihould  happen  afterward 
to  ceafe,  {de  fegula  Catoniana.)     See  firt.  IV. 

5.)  When  the  legacies  are  reckoned  as  if  they  had 
not  been  left,  {de  bis  qiue  pt  nonfcriptis  habentur.)  Sec 
^rt.  V, 

6.)  When  th^e  legacy  is  talgen.from  the  legatary:, 
becaufe  Ijp .  has  re^dcired  himlelf  unworthy  of  ^t,  {de 
fns  qu^  fit  indignis  4uferunfur.)    See  art.  VI. 

7.)  Wbcn  the  tjeftator  i^as  been  itijiftaken  in  the  petr 
fon  of  jtbe  legajt^ry,  or  i;i  rhe  thing  bequeathed*  Sec 
art.  VIL 
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ART.      I. 

Of  the  meiM  «f  tttmnlUng  the  l^«ty  fy  rev^tig  it. 

TX/'Hen  a  tellator,  after  having  made  a  legacy  to 
any  perfon,  takes  it  from  him  and  revokes  it, 
the  legacy  is  thereby  annulled  ^  this  revocation  may  b^ 
made  exprefsly  or  tacitly, 

S3. 
A  legacy  i?  exprefsly  revoked,  when  the  teftator, 

in  the  lame  will,  or  in  another  will,  or  in  a  judicial 

codicil,  declares,  by  an  exprefs  fettlement,  that  he 

takes  the  legacy  from  the  legatary,   and  revokes  it ; 

but  this  revocation  cannot  be  made  out  of  court, 

even  though  it  fhould  be  made  before  five  or  feven 

witneffes. 

The  revocation  may  alfo  be  performed  by  indireft 

expreflions ;  for  example,  when  the  teftator  declares, 

in  a  fecond  will,  or  in  a  codicil,  that  the  legatary  i^ 

a  rogvie^  and  s^n  ungrateful  perfon, 

S4. 
The  legacy  is  revoked  tacitly,    that  is  to  fay,  if 

not  by  words  or  by  writing,  at  leaft  by  deeds,  {jffq 
faSo\  when  the  teftator,  after  making  his  will,  croff- 
es  and  defaces  the  legacy  on  fet  purpofe ;  which  is 
always  prefumed,  unleis  it  appear  that  this  happen- 
ed without  de(ign,  and  by  accident,  in  which  c^e  the 
legacy  is  not  revoked. 

2O  When  the  teftator  alienates  the  thing  bequeath- 
ed, whether  he  do  it  through  neceflity  or  willingly  3^ 
the  legacy  is  revoked,  even  though  the  alienation 
were  null  in  itfelf,  or  thpugh  the  teftator  had  after- 

war4 
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ward  acquired  the  thing  bequeathed  by  virtue  ot .  a 
new  title,  or  though  the  legacy  may  be  made  in  fa- 
vour of  a  pious  community,  or  though  the  teftator 
may  have  only  exchanged  the  thing  left  in  legacy. 

The  cafe  is.  othcfwife,  when  the  teftator  has  laid 
the  fubjed  bequeathed  in  pawn,  or  has  fet  it  in 
farm  for  a  time,  though  pretty  long«  In  thefe  cafes 
the  legacy  fubfifts,  and  is  not  held  as  revoked ;  but 
the  heir  is  bound  to  redeem  the  thing  left  in  legacy, 
and  to  refer  *  the  farmer  to  the  legatary. 
.  When  the  legatary  alienates  only  a  part  of  the  le- 
gacy, the  legacy  fubfifts  in  that  part  which  has  not 
been  alienated. 

3.)  When  the  teftator,  who  has  a  debt  to  claim 
from  a  third  party,  bequeaths  it  to  any  one,  and  after- 
ward exacts  payment  of  it,  in  this  pafe  the  legacy  is 
revoked,  even  though  the  money  may  npt  be  expend- 
ed. It  is  likewife  revoked,  if,  by  the  method  of  accep- 
tation^ he  have  acquitted  the  debtor  of  what  he  owed. 

The  cafe  is  otherwife,  a)  When  it  is  the  debtor 
who^  wanting  to  clear  with  the  teftator,  has  paid  him 
what  he  owed  him  :  or,  b)  When  the  teftator  has  de- 
manded his  payment  only  becaufe  the  debtor  did  no^ 
pay  the  intereft,  or  becaufe  the  debt  was  not  fecure  in 
his  hands. 

4.)  When  a  teftiator  has  fo  changed  the  fpecies  and 
form  of  the  thing  bequeathed,  that  it  cannot  be  re- 
ftored  to  its  firft  flate  j  for  thereby  its  fpecies  is  loft. 
See  part  II.  book  II.  title  II.  art.  I.  §  10. 

5.)  When  the  teftator  has  confumed  the  thing  be- 
queathed ;  for  example^  if,  having  left  in  legacy  all 
his  grain,  all  his  fwine,  &c.  he  afterward  ufe  all  the 
grain,  caufe  the  fwine  to  be  killed,  fcfr. ;  the  legacy 
is  thereby  tacitly  revoked,  unlefs  he  have  bought  other 
grain  and  other  fmnt ;  in  which  cafe  the  heir  fhall  be 

[*  The  French  word  is  •drtfftr^  to  additfi>  dju-eft,  refer.] 
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bound  to  deliver  what  exifted  at  the  time  of  the  tc?^ 
ftator's  de^th. 

The  cafe  is  the  fame,  when  the  teftator,  after  ha^ 
ving  bequeathed  a  houfe,  deftro^s  it,  even  though  he 
flioutd  rebuild  it  on  another  area ;  but  the  legaqr  is 
not  reckoned  revoked  when  he  makes  conuderable  re- 
parations on  the  houfe,  or  rebuilds  it  on  the  lame 
area. 

6.)  When  the  teftator  and  the  kgatslry  becsome 
enemies,  even  though  the  teftator  may  have  occaiion- 
ed  the  enmity,     . 

But  it  muft  be,  in  this  cafe,  an  enmity  which  at* 
tacks  the  honour,  or  the  life,  or  a  confiderable  pare 
of  the  fortune  of  x)ne's  adverfary,  or  which  is  occa- 
fioned  by.  a  remarkable  ingratkude}  for  example, 
when  the  legatary  has  accufed  the  teftator  of  an  in-* 
famous  vice,  or  has  abufed  and  beat  him,  or  has 
threatened  to  do  fo,  or  has  been  guilty  of  adultery 
wich  the  teftator's  wife,  or  has  had  a  criminal  corre->' 
fpondence  with  his  children  or  his  fifters. 

This  fhall  alfo  be  obferved  when  fuch  injuries  s^e 
done  to  the  teftator  after  his  death. 

But  the  legacy  is  not  revoked,  if  there  be  only 
fome  quarrels  that  may  have  happened  between  the 
teftator  and  the  legatary,  and  which  hinder  them 
from  having  confidence  in  each  other,  and  from  living 
familiarly  together.  If  the  teftator  and  the  legatary, 
after  having  conceived  a  mortal  enmky  againft  each 
other,  happen  to  be  reconciled,  the  legacy  ftiali 
fubfift. 

7.)  When  the  teftator  has  no  child  at  the  time  that 
the  legacy  is  left,  and  one  is  born  to  him  afterward. 

It  is  alfo  reckoned  as  a  deed  by  which  a  legacy  h 
revoked,  when  the  teftator  transfers  the  legacy  -,  for 
example,  when,  in  the  fame,  or  in  a  fecond  will,,  he 

gives 
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gives  the  legacy  to  another,  or  when,  inftead  of  the 
thing  left  in  legacy,  he  bequeaths  fomething  elle  to 
the  legatary. 

This  transference  of  a  legacy  may  be  performed  in 
feveral  ways;  namely,  i.)  When  the  teftator  trans- 
fers the  legacy  of  one  perfon  to  another,  by  faying, 
for  example,  I  give  and  bequeath  to  Seius  the  borfe  which 
I  had  bequeathed  to  Caius.  In  this  cafe,  the  firft  legacy 
made  to  Caius  is  revoked,  even  though  the  transfe- 
rence were  invalid  in  i^felf,  and  though  Seius  were 
incapable  of  receiving  by  will. 

Thence  it  follows,  that  we  difapprove  the  fenti- 
ments  of  the  lawyers,  who  gave  their  opinion,  that 
in  this  cafe  the  legacy  (hould  be  divided. 

The  cafe  is  the  fame  when  the  teftator  bequeaths 
to  any  perfon,  for  example,  a  houfe,  and  orders  him  to 
reftore  it  to  Seius ;  if  he  afterward  take  the  legacy 
from  Seius,  both  legacies  are  invalid  and  without  ef- 
fei^,  by  the  revocation  which  the  teftator  thereby 
makes  of  them. 

When  a  teftiator  transfers  purely  and  fimply  to  an- 
other perfon  a  legacy  which  is  conditional,  without 
making  any  mention  of  the  condition,  he  is  reckoned 
neverthelefs  to  have  alfo  impofed  it  on  the  fecond  le- 
gatary *,  which  would  not  be  the  cafe  if  the  co;idition 
were  annexed  to  the  legatary's  perfon,  and  were  to  be 
performed  fole'y  by  him  •,  for  example,  when  ha- 
ving bequeathed  to  any  one  a  thoufand  rix-doUars, . 
in  cafe  he  get  him/elf  received  doiSoTy  he  afterward  be- 
queaths thefe  thoufand  rix-doUars  to  another,  without 
making  mention  of  the  condition,  the  legacy  is  pure 
and  fimple,  efpecially  if  the  fecond  legatary  have  paiTed 
no  courfe  of  ftudy. 

The  fecond  legatary  is  likcwife  bound^  to  pay  the  . 
burdens  laid  on  the  firft  legacy. 

2.)  It  is  faid,  in  the  fecond  place,  that  a  legacy  is 
transferred,- when  it  is  conveyed  not  from.;he  peifon 
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of  the  legatary,  but  from  the  perfoii  of  the  heir,  stnd 
the  teftator  burdens  another  heir  with  paying  the  le-^ 
gacy ;  for  example,  when  he  appoints  Caius  and  Mx-* 
vius  for  his  hdrs,  and  after  having  ordered  Caius  to 
pay  a  hundred  rix-doUars  to  Seius,  he  burdens  the  o- 
ther  heir,  to  wit  Maevius,  with  paying  that  legacy,  in 
this  caiie  Seius  can  demand  the  legacy  only  from  Mas- 
vius. 

3.)  A  legacy  is  transferred^  in  the  third  place, 
when  the  teftator,  in  place  of  the  thing  bequeathed, 
leaves  another  to  the  legatary  •,  for  example,  when  the 
teftator  fays,  I  will  and  itUend  that  Caius,  in/fead  of  the 
eft  ate  which  I  have  bequeathed  to  him,  Jhall  have  thefum 
of  a  thoufand  rix-dollars. 

4.)  A  legacy  is  transferred,  in  the  fourth  place^ 
when  the  teftator  bequeaths  conditionally  what  he  had 
bequeathed  purely  and  (imply.  The  efieft  of  this 
kind  of  transference  is,  that  if  the  condition  do  not 
exift,  the  legatary  has  not  a  right  to  demand  the  firft 
legacy,  which  is  reckoned  revoked  by  this  transfer'^ 
cnce. 

If  then  the  legatary  wanted  to  exaft  from  the  heir 
the  firft  legacy,  the  latter  would  get  the  former  cafl^ 
in  his  demand  by  an  objeftion  of  fraud,  (exceptione 
doli) ;  and  if  the  legatary  were  in  pofleffion  of  the 
thing  bequeathed,  the  heir  might  redemand  it  in  a 
claim  of  right. 

When  a  teftator  has  made  a  legacy  on  one  condi-^ 
tion,  and  afterward  leaves  the  fame  legacy  on  another 
condition,  the  firft  legacy  is  revoked,  though  the  con- 
dition of  the  fecond  legacy  do  not  exift :  thus  when  z 
teftator  bequeaths  to  any  perfon  a  thoufand  rix-doUars 
on  condition  that  he  Jhall  many  Caius^s  daughter^  and 
when  afterward  he  leaves  him  the  fame  thoufand  rix- 
dollars  in  cafe  be  build  a  boufe,  the  legatary  can  de- 
mand the  legacy  only  in  the  fecond  cafe. 

The  cafe  is  the  fame  when  the  teftator  leaves  to 

any 
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any  one  a  legacy  burdened  with  doing  fomething, 
(fub  modo)y  for  example,  ofbtdl^ing  a  tomb  far  hint,  &c. 
and  when  afterward  he  impofes  that  burden  on  ano  • 
ther  legatary,  it  is  only  the  lait  that  can  demand  the 
legacy. 

S  6. 
When  a.teftator  leaves  a  legacy  to  two  peribns,  and 
revokes  it  with  refpeft  to  one  of  the  legataries,  the 
pther  ihail  not  have  a  right  to  demand  .the  whole  le- 
gacy, becaufe  we  have  aboliihed  the  right  pf  accre* 
lion* 

•  When  a  teftator  does  not  revoke  the  principal  le- 
gacy, but  only  what  is  included  in  it,  the  principal 
legacy  fubfills ;  for  example,  when  a  teftator  bequeaths 
fo  his  neighbour  the  fervitude  called  a£lus^  that  is  to 
fay,  of  driving  beafts  of  burden,  or  thofe  who  are  go- 
ing tp  palturage  through  his  eftate,  which  includes  ta* 
citly  the  fervitpd^  called  iter  \  that  is  to  fay,  the  right 
of  a  path  or  pafiage, .  and  when  afterward  he  declares 
that  he  is  not  to  have  the  right  of  path  or  of  paiTage, 
the  legacy  is  indeed  revoked  as  to  this  laft  fervitude, 
{itineris\  but  it  fubfifts  as  to  the  firft,  {a£lus\  and  the 
paflage  is  ^owed  to  the  legatary  only  fo  far  as  it  is  ne- 
ceiTary  for  driving  beafts  of  burden,  and  thofe  which 
are  going  to  paAur^ge  through  the  grounds  men-> 
(ionedt 

S  8- 
A  teftator  may  alio  revoke  the  legacy  only  in  part, 

^d  may  prder,  for  example,  that  of  the  hundred 
iheep,  or  of  the  hundred jix-doUars,  which  he  has  be- 
queathed to  Caius,  he  is  only  to  have  fifty  of  them, 
in  which  cafe  .the  legatary  cannot  demand  more,  un- 
lefs  the  thing  bequeathed  be  naturally  incapable  of 
(iivifion, 
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ART.      n. 

Of  Ae  cafes  in  wbicb  a  legacy  faUs  of  it f elf. 

A  Legacy  falls  of  itfclf,  i.)  When  the  thing  be- 
queathed happens  to  penlh  ^without  any  fault  of 
the  heir. 

The  leeaqr  would  neverthelefs  be  inefiefhial,  even 
though  arcerward  the  fubjcA  bequeathed  were  refto- 
red.  The  cafe  would  be  different,  if,  for  example, 
the  teftator  having  caufed  the  houfe  bequeathed  to  be 
demolifhed,  got  a  new  houfe  built  on  che  fame  area, 
or  intended  to  do  fo ;  in  this  cafe  the  materials  which 
he  may  have  acquired  with  this  view  would  be  inclu« 
ded  in  the  legacy  j  neverthelefs  the  heif  could  not  be 
obliged  to  rebuild  the  houfe  on  his  charges. 

When  the  houfe  periflies  but  in  part,  the  legacy 
fubfiiis  in  the  part  which  remains:  thus  when, a  man 
has  bequeathed  a  houfe,  and  it  happens  to  perilh,  the 
legacy  fubfifts  in  the  area  on  which  it  was  built.  The 
cafe  would  be  different  if  tlie  acceflbries  only  remain- 
ed, which  could  not  fubfift  without  the  pFtncipal 
thing.  This  is  alio  the  reaion  that  in  the  cafe  juft 
mentioned  the  legacy  fubfifts  only  in  the  materisds*     . 

2.)  When  the  thing  bequeathed  is  fo  changed  by 
a  ftranger^  that  it  is  become  of  anodier  nature,  and 
cannot  be  reftored  to  its  firil  iiate.    See  above,  $  4. 

IT.  4* 

But  as  the  peribn  who  has  caufed  its  nature  to  be 
changed  by  fpecification  is  bound  to  pay  the  value  of 
the  materials,  the  heir  ought  to  oblige  him  fo  to  do, 
and  deliver  it  to  the  legatary. 

3.)  When  the  teftator  bequeaths  to  any  perfon  things 
which  cannot  be  left  in  legacy,  for  example,  which 

belong 
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* 

belong  to  the  legatary  hitnfelf,  or  to  another,  (rem 
yropriam  vel  alienamy  ^c.)  See  above,  part  II.  book  VIII. 
tit.  II.  (27.  and  ihid.  $  31. 

4. )  When  tlie  legatary  happens  to  die  before  the 
teftator.  The  reafon  of  which  is,  that  the  legacy  ac« 
quires  its  force  only  by  the  teflator*s  death,  and  that 
when  he  dies,  the  legatary  already  deceafed  is  no 
longer  in  a  condition  to  make  acqui^tions. 

The  cafe  would  be  different  if  the  legacy  had  been 
left  to  the  legatary  and  to-  bis  ieirSy  in  which  cafe  there 
afse  feve»l  le^tcies^  and  the  heirs  are  indrled  id  claica^ 
the  Itgassf  by  virtue  of  a  right  peculiar  to  them« 
fekeS)  (pojm$.) 

5.)  When  the  legatary  happens^  to  die  befoce  the 
condition  be  ftilfilled. 

6.)/  When  the  legatary  will  not  have  nop  tacBft  ttef 
legacy.     See  part  II.  book  VlHv  tit.  B.  %*^u 

7.)  When  the  legatary  h^  already  got  from  the 
telUtqr^ia  hiiiifetimei  and  after  he  ipade  hie  vill^  the 
thing  or  quantity  bequeathed  gracuitouil]^.  Ux^  caufA 
lucr^iv0)j.  in  which  cafe  the  lcgiu;y  £alla  allO'  of  itH 
fcif. 

S  10. 

When  the  whole  will  is*  annulled,  the  legacies  can- 
not be  valid,  fbr  they  cannot  be  left  but  in  a  will. 
We  have  treated  above,  part  11.  book  VII;  tit.  XVII. 
of  the  methods  by  which  a  will  is  annuHed. 

But  legacies  are  valid,  i.)  When  the  will  is  inva^ 
lidated  only  with  refpeffc  to  the  nominadon  of  the 
haiir.     3ee  ^bove,  $  it«.  m  jr.  ^  or, 

2.)  When  the  will  being  null,  for  example,  for 
vwii  of  an  heir^  the  fttcceflfiofi  is  neverthelefa  veckonr 
ed  as  accepted  in  law,  {ipfo  jure  pro  ^diia)  ;  th$  rea^* 
fon  of  which  is,  that  this  regulation  was.  made  to  fup* 
port  the  legacies.  See  part  U.  bodbVIL  tit.  XV. 
S23. 

Vo^.n.  gk  ART, 
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ART.        DI. 

Of  legacies  concaved  in  ehfcure  end  dauhtfid  expr^iany^ 
snd  of  the  Ktoay  of  interpreting  tbem^ 

(He  rehuT  duUis^} 

Xl/^Hen  at  teftltor^  in  leaving  legacies,  ufes  terms 
which  do  not  clearljr  and  dinn&ly  cxpreis  his 
intention,  they  ought  as  much  as  poflibic  tp  be  ez» 
pkined  fo  as-  th?  legacies  nftay  fubfift. 

I.)  Regard  muft  be  had,  in  the  firft  place,  to  the 
meaniiOig  which  the  teftator  uTedto  affix  to  the  cxpref* 
iions  made  life  of  ia^  his  wilL 

S   I2V 

II.)  If  it  do  not  appear  in  what  fehfc  the  teftator 
was  wont  to  ufe  the  expreflions  which  he  has  employ* 
ed,  they  muft,  in  thte  fccond  place,  be  underftood  irt 
their  natural  and  proper  fenfe. 

in.)  But  if  the  expreflions  have  different  figni^*- 
cations,  they  muft,  in  the  third  place,  be  interpreted 
according  to  the  meaning  whicb  they  have  umlly  iiv 
civil  life^  {in  vita  dviii^ 

S  14- 

IV.)  But  if  the  expreflions  be  fo  oUcure  and  doubt-^ 
ful,  that  it  is  not  pofllble  to  guefs  their  meaning,  nor 
to  give  them  a  rational  interpretation^  the  legacy  m 
that  cafe  is  null*- 


ART. 
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A    R    T.      IV- 

Of  the  eafe  in  vfbkb  n  l^acj  is  invalid  at  the  time  ef 
making  the  wiU^  and  in  which  the  defe£l  which  ren* 
dered  it  null^  bafpen^  to  ceafe  before  the  teftatw^s  death. 

(De  regida  Catcniana*) 

JT  happens  ibmetimes  that  a  teftator  Icavfes  a  Ic- 
.  gacy  which  is  invalid  at  the  time  that  he  makes 
his  will,  but  that  afterward  the  defefl:  which  render- 
ed the  lecacy  null  happens  to  ceafe  before  the  tefta- 
tor's  death :  in  this  cafe  it  is  a  queftion  whether  fuch 
a  legacy  can  have  its  tSt&., 

The  Roman  laws  have  eftabliihed  two  rules,  by  the 
•advice  of  CatQ»  from  whom  they  are  called  Catonian 
rules.  The  firft^  That  legacies  tb^t  are  not  valid  at 
the  beginningp  when  <he  teftator  makes  his  will,  can- 
not by  caurfe  of  time  become  valid, '  {quod  ab  initio 
jmUum  tfi  expoji  fii3o  ixmvalffcere  non  pojfe.) 

The  fecond  rule.  That  a  legacy  which  in  the  begin- 
ning w^  valid,  and  which  at  the  time  of  the  teftator's 
deceafe  is  found  fuch  as  the  teftator  could  not  have  left 
It,  if  it  had  been  fuch  at  the  time  that  he  made  his 
will,  Cfi  incidit  in  fiatum  unde  4mipere  nequit)^  is  null, 
in  the  fame  way  as  if  it  had  been  fo  from  the  begiiv 
ning. 

We  Hull  now  explain  the  two  rules  by  examples. 

§  17. 
Thus,  I.)  When  the  teftator  was  mcapable  of  ma- 
king a  will,  all  the  fettlements  made  in  fuch  a  will, 
^d  confequendy  the  legacies,  are  null,  even  though 

3  R  2  the 
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the  teftator  may  have  afterward  acquired  the  capa- 
city of  making  a  wilL 

i.)  When  the  legatary  was  bcapable  of  receiving 
by  will  at  the  time  the  will  was  made,  he  cannot  dc* 
mwod  the  legacy,  even  though  Jiis  iacafncity  miy 
have  cea&d  afterward ;  jfer  example,  if  after  fasving 
been  pnofcribed  at  the  time  the  wifl  was  made,  he 
had  been  reftored  afterward. 

3.)  When  the  will  is  AuU  ori^ally ;  for  example^ 
when  the  children  have  been  omitted  and  pafled  over, 
the  will,  and  confequently  the  legacies,  do  not  be- 
come valid,  even  though  the  children  Ibould  be 
dead  before  the  teftator,  and  though  thereby  the  de* 
fed,  may  have  ceafcd. 

4.)  When  the  teftator  bequeatha  to  the  legatary  a 
thing  which  belongs  to  him  already,  the  latter  has  not 
a  rignt  to  demand  the  legacy,  even  though  he  0iay 
have  alienated  the  thing  before  the  teftator*s  death, 
and  though  confequently  the  defeift  found  in  the  le« 
gacy  may  hisive  ceafed. 

5.)  When  the  teftator  bequeaths  te  the  legittary  $, 
thing  belonging  to  another,  [rem  aUenam)^  the  legacy 
is  not  valid,  even  though  the  teftator  may  have  ac- 
quired the  thing  afterward  gratuitoufly,  and  though 
it  may  confequently  have  ceafed  to  belong  to  ano- 
ther. 

6.)  When  a  teftator  bequeaths  to  any  one  the  right 
of  patronage,  without  having  obtained  for  that  pur« 
|>ofe  the  confent  of  the  confiftory,  the  legacy  is  not 
valid,  even  though  the  teftator  (hould  afH^rward  ob^ 
tain  that  confent. 

This  rule  admits  an  exception,  1.)  When  the  Ie« 
gacy  is  not  pure  and  fimple,  but  conditional  The 
rcafo;i  of  which  is,  that  the  legacy  acquires  its  vali- 
dity only  when  the  condition  exjft$« 

Thuf 


Thus  when  a  tcftator  bequeaths  a  hundred  rix- 
dollars  to  a  pupil  in  cafe  he  marry  Caius's  daughter^ 
that  legacy  is  nuU  all  the  tinife  thkt  he  is  a  pupil,  be- 
caufe  a  pupil  cannot  marry ;  but  if  he  arrive  at  the  age. 
Af  pidlerty  in  the  tt6Mo?s  hSetiint,  End  if  he  iaatfy 
Caius's  daughter,  tbe  leg^  fubOftt. 

This  exception  likewue  takes  place  When  the  le- 
gacy includes  a  tacit  doodkion  ^  thus  when  a  teftator 
bequeaths  a  poruon  to  a  bride,  that  legacy  includes 
the  tacit  condition,  namely,  in  cafejhe  be  nuirried. 

2f}  This  rule  aUb  admits  an  exception  in  all  die 
caics  in  which  the  legacy  does  not  take  place  till  dit%t 
the  day  of  the  heir^  entry,  (a  die  adita  bereditat%s\ 
and  that  it  confequently  does  not  acquire  its  validi^ 
till  »Fter  that  day  -,  fee  above,  {>art  11.  book  VlIL 
tit*  XVIL  §  2«  \  for  in  theie  cafes  it  is  fufficient  if 
the  legatary  be  then  capable  of  receiving  by  wiU ; 
whence  it  refults  dut  the  legacy  becomes  valid  by 
icourfe  of  time* 

An  example  of  the  fecond  rule  is,  when  the  lega- 
tary is  at  die  rime  that  the  teftator  makes  his  will  ca^ 
pable  of  recei^ng  a  legacy^  and  when  afterward,  anj^ 
t>efbre  the  ceftator^s  death,  he  is  profcribed ;  in  this 
cafe  the  k^cy  which  was  kft  to  hiiti  is  null :  the  rea^ 
ion  of  which  ss^^that  the  legatary  has  fallen  into  a 
ftate  which  would  have  rendered  him  ihcapable  of  re- 
ceiving by  will,  if  he  had  been  already  in  that  ftate  ac 
(he  time  of  maJ&ing  the  wiU» 


' « 
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ART.      V, 

€if  tbe  e^a  ia  wlneb  Ugaeies  sn  rethnudas  ^  theybaJt 

not  ietM  ieft  vr  writttM, 

(Pro  tm  faiftis.) 

AN  heir  is  not  bound  to  pay  a  legaqr  which  the 
laws  would  have  reckoned  as  if  it  had  not  been 
ieft  or  written,  (pranonjcripto)y  fuch  as  the  legacies 
following,  namely, 

I.)  When  the  legacy  is  e^prefled  in  terms  to  ob-^ 
fcure  and  dubious,  that  it  is  not  poffible  to  guels  the 
teftator^s  intentions,*  nor  to  give  a  rational  interpre- 
tation to  his  words.    See  above,  art.  III. 

2.)  When  a  teftator  leaves  a  legacy  to  a  perfon  who 
is  not  in  the  world,  or  bequeaths  a  thing  which  doea 
jiotexift» 

3.)  When  the  condition  of  the  legacy  fails. 

4.)  When  the  peHbn  who  receives  a  will  declared 
to  him  verbally,  or  who  writes  out  a  will  fair,  inferts 
« legapy  to  himfelf,  or  makes  one  to  his  relations,  ei- 
.ther  to  his  children,  to  his.  wife,  or  to  his  brothers  and 
lifters,  which  legacy  is  confequently  written  with  his 
own  hand,  Nevertheleis  the  cafe  would  be  otherwife, 
if  the  teftator  certified  with  his  own  hand  below  the 
record,  or  the  fair  copy  of  the  will,  that  the  legacy 
mentioned  was  therein  inferted  by  his  confent^  and. 
becauie  he  had  fo  ordered. 

A  perfon  who  (hall,  in  this  manner,  iniert  a  legacy, 
and  who  (hall  not  get  annexed  to  it,  as  has  been  faid, 
the  te{lator*s  declaration,  that  tbe  thing  was  done  by  bis 
prder^  (ball,  befides,   be  arbitrarily  punilhed^   even 

though 
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though  he  could  prove  that  he  did  nothing  but  with 
the  teftator's  confent,  and  by  his  order. 

This  (hall  likewife  be  obferved  in  privikged  willsy 
as  well  as  in  the  will  of  a  wife  in  which  a  hufband 
has.  inferted  a  legacy  for,  himfelf. 

5.)  When  a  legatary  is  nominated  guardian  by  the 
te&fitory  who  leaves  lum  a  legacy^  and  when  he  will 
not  accept  the  guairdianihip»  in.  this  cafe  the  legacy  is 
rcckonea  a^  not  written,  (pro  nanjcripto)^  even  though ' 
the  legacy  may  not  have  been  left  on  account  of  the 
guardianlhip. 

All  th6fe  legacies  remam  in  the  mafs  of  the  fuccef^ 
fion,  and  do  not  fall  to  the  (hare  either  of  the  lega^ 
taries,  who  are  conjoined,  {re  €(mjtm8is)y  or  to  the* 
exchequer ;,  but  they  belong  either  to  the  heir  nomi- 
nated ot  to  the  fubftitute^  or  to  the  heirs  inteftate  or 
at  law. 


ART.      VI. 

Of  thi  cafes  in  wbicb  a  legatary  Js  deprived  of  the  k- 
gsuy  M  4C€9Mi  ef  unworibinefs. 

(J>e  bis  ffue  us  in^gids  Mfertrntwr.) 

A  Legacy  is  annulled  when  the  legatary  renders 
himfelf  unworthy  of  it  bv  a  crime,  or  by  his  in- 
gratitude to  the  tcftator  1  in  tpds  cafe  he  is  deprived, 
of  it,  as  being  unworthy,  and  the  legacy  falls  to  the 
exchequer^  which  fnatches  it,  fo  to  ^eak,  from  the 
legatary ;  andthi$  is  the  reafon  that  that  kind  of  lega- 
cies are  called  ereptiH^^:  we  ihall  now  enumerate  thek 
^'"^rcnt  cafes. 

§23- 
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A  legatary  |s  then  dcpcHred  ef  tlie  legacy  t»  bciil|g 
uowortfir  of  it, 

1.)  When,  aiter  bein^  filKreared  iif  s^  firftwiU^  her 
has  hindered   the  teftat!OF  from  mdiins  a  fecoBd» 

2.)  When  he  has  forced  the  tefbmp  te  malce  thor 
^I,  in  which  he  left  him.  a  legacy.     Uktwifcj 

3.)  When  the  le^atsry  Kaa  m^e  an  attempt  on 
the  life  of  the  tefhHxn*,  or  en  thae  of  his  wife,  of  his 
father  and  mother,  of  his  children,  of  his  bfothery 
and  (ifters,  and  of  his  father  and  mother  by  alliance  i 
ape}  he  wovld  be  ftill  more  uaw^thy  of  tbp  Uffcy^ 
if  he  eyep  aflaffiaate^  any  of  (hpfe  jg^riens,^  ^  hid 
beep  ()id  oc^^afijE^  of  thuir  cleadv    Like^iife, 

4.)  Wh«n  he  ha§  woumkd  t}ie  te^ta^tor^  or  ha» 
8d>ufed  him  wiph  blgwst  or  threatened  to  4o^; 
or  has  curled  him;  or  has  accufed  of  a  grievous^ 
crime  either  the  teftator  or  his  wife,  or  his  father  and 
mother,  or  his  children,  or  has  incited  other  peribns 
to  raife  fuch  an  accufation  agaif^  them.  See  above, 
part  II.  book  VII.  tit.  V.  $  5.  n.  3.  and  4. 

5O  When  bp  has  cotnmit((^4  ^ultery  Mrkh  the  te« 
ftator's  wife,  or  has  Ra^  a  criminal  cprrcfpondence 
with  the  daughters,  or  with  the  fifters  of  the  tefta- 
tor ;  though  even  that  n>ay.  iu)t  liave  hs^ened  till 
after  his  death. 

6. )  When  a  father  leaves  a  legacy  to  his  fon  whom 
he  difmherits  at  the  fame  time,  and  when  the  fon,  fu- 
ing  to  get  the  will  annulled  by  a  compliunt  of  ufldyu- 
di#ulneu,  i9^  caft  in*  the  fuit.  The  reason  c^  which  is, 
lilat  th^  fon,  by  making  that  eomptaim,  accufes  his 
father  of  having  adted  againft  common  knh  and^rea-- 
fbn,  in  excluding  him  from  the  fuceeffioo,^  which  is 
a  yepy  grievous  injupy.  The  cafe  would  be  difiis- 
rant,  i^^):  Sf  th^  Ibn  made  dte  CMi^^aiats  only  by^vir* 
tue  of  his  employment,  {vi  officii)^  and>  §w  example, 

in 


Tit  LB  XIX.    Art.  VII.  505 

in  quidity  of  a  guardian ;  a.)  When  the  fon  does 
not  declare  the  will  undutiful,  but  only  pretends  to 
ptoYt,  thdt  it  was  not  made  according  to  the  laws. 
For  in  this  cafe  the '  fon  defends  the  rights  which 
are  his  by  the  laws,  contrary  to  the  tenor  of  which 
the  defun£fe  Wa^  not  entitled  to  difpofe  of  his  eflfeds^ 
3.)  When  the  legatary  dcfifts  from  the  complaint  be- 
fore the  fotltedce  be  pronounced  and  publifhed. 

fk)  Wheh  the  legatary  fupprefles  the  will,  for  ex- 
ample, to  deprive  his  heirs  of  the  fuccellion. 

i.)  When  the  legacy  is  left  to  a  perfon  with  whom 
one  has  ifiafried  contrary  to  the  prohibition  of  the 
laws. 

9.)  When  the  teltator  impofes  on  the  legatary,  the 
dbligatiofi  of  delivering  the  legacy  to  another,  who 
is  excluded  from  it  by  the  laws. 

§5t4. 
Excepting  in  the  cafes'  juft  mentioned  the  exche- 

cjtier  has  no  right  to  ^appropriate  to  itfelf  a  legacy, 

under  pretext  of  the  legatary's  unworthinefs,   and  a 

legacy  which  is  invalidated  or  annulled  on  any  othier 

account,  remains  in  the  mafs  of  the  fucceiTion. 


ART.      VIL^ 

Of  the  cafes  in  which  a  teftatur  has  been  fmjlaken  in  the 
perfoH  of  the  legaiary^  ar  in  the  thing  bequeathed. 

§25- 
tN  fine,  a  legacy  is  annulled,   a)  When  the  teftator 

has  been  miftaken  in  the  perfon  of  the  legatary ; 
for  example,  when  intending  to  leave  a  legacy  to 
Caius,  he  has  left  it  to  Titius. 

The  cafe  would  be  otherwife,  if  the  legatary's  per- 
VoL.  II,  3  S  fon 


5o6- 
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foil  being  certain,  the  teftator  had  only  been  mifta* 
ken  in  the  name,  or,  if  he  had  only  given  him  a 
falfe  defignation,  or  addition,  or  had  alleged  as  a 
motive  of  his  lettlement,  a  caufe  afterward  difcQvered* 
to  be  falfe. 

b)  When  the  teftator  has  miftaken  irt  the  thing  be- 
queathed itfelf,  and  has  left  in  legacy  a  thing'lwhich 
he  has  not  of  his  own  ;  for  example,  when,  having 
bequeathed  a  horfe,  there  are  none  in  his  poileffion  at 
his  deceafe ;  or  wlien,  having  beqyeathed  the  wine 
which  he  has  in  his  cellar,  there  is  pone  found  there 
after  his  death.  .Likewife,  when  he  bequeatlis  to 
Caius  the  loo  rix-doUars  which  he  has  in  his  ftrong. 
box,  and  when  ho  money  is  found  in  the  ftrong  box, 
&c.  Jn  all  thefe  cafes  the  heir  is  not  bound  to  pay 
the  legacy. 

c)  When  the  teftator  has  bequeathed  a  fum  or 
quantity,  and  having  added  to  the  legacy  the  eftatc 
or  the  ftrohg  box,*  out  of  which  the  quantity  is  to  be 
taken,  it  appears  that  the  teftfitor  defigned  only  to 
bequeath  the  product  of  the  eftate,  or  what  is  .in  the 
ftrong  box,  taxafionis  gratia  ;  though  the  teftator  may 
have  been  miftaken  in  tlie  quantity^  the  heir  is^bounc} 
to  deliver  only  the  produft  of  the  eftate,  or  what  is 
found  in  the  ftrong  box.  See  above,  part  II, 
book  VIII.  title  II.  S  I9-;       • 

Thus,  when  tlie  teftator  has  bequeatjhied  the  fix 
barrels  of  wine,  which-  his  vineyard  ftiall  prodyce  this 
year,  and,  when  two  barrels  oiilyare-gfltt^ut  of  it, 
that  miftake  ftiall  only  annul  the  legacy  m^partjtljc 
heir  being  bound  to  deliver  no  ippre  than  the  pro-j 
duce  of  the  vineyard. 


_b     « 
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